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In the Court of Appeals of the District of Columbia 


No. 2437. 

First National Bank or Dexter, New York, a Corporation, 

Appellant, 

vs. 

Edmund K. Fox. 


a Supreme Court of the District of Columbia. 

At Law. No. 51443. 

First National Bank of Dexter, Neav York, a Corporation, 

Plaintiff, 

vs. 

William W. Umbenhauer, Edmund K. Fox, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

♦ 

1 Declaration. 

In the Supreme Court of the District of Columbia. 

No. 51443. At Law. 

First National Bank of Dexter, New York, a Corporation 

Plaintiff, 

vs. 

William W. Umbenhauer, Edmund K. Fox, Defendants. 

The plaintiff, the First National Bank of Dexter, New York, a 
corporation, sues the defendants, William W. Umbenhauer and Ed¬ 
mund K. Fox, for that the defendant, William W. Umbenhauer, 
under the name of W. W. Umbenhauer, on the 17th day of Au¬ 
gust, 1908 by his promissory note now overdue, promised to pay 
to the order of the defendant, Edmund K. Fox, under the name of 
1—2437a 
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E. K. Fox, four months after date, the sum of Four thousand dol¬ 
lars ($4,000.00), at the Riggs House office, Washington, D. C., 
for value received with interest at the rate of five percentum per an¬ 
num, and the said payee, the defendant, Edmund K. Fox, under 
the name of E. K. Fox, endorsed the said note to one Orren G. 
Staples, under the name of O. G. Staples, who endorsed the same, 
under the name of O. G. Staples, to the plaintiff, and delivered the 
said note endorsed, as aforesaid, for value and before maturity to 
the plaintiff, and the said note was duly presented for payment and 
was dishonored, whereof all and each of said endorsers had 
*2 due notice, but the said defendants did not. nor did either of 
them, pay the same, and the same remains wholly unpaid, 

to the damage of the plaintiff in the sum of Four thousand dol¬ 
lars ($4,000.00), wherefore he brings suit and claims the sum of 

Four thousand dollars ($4,000.00), with interest from the 17th day 
of August, 1908 besides costs of suit. 

A. S. WORTHINGTON, 

(Sd.) HENRY F. WOODARD, 

Attorneys for Plaintiff. 

The defendants are to plead hereto on or before the 20th day 
after service hereof, exclusive of Sundays and legal holidays, other¬ 
wise judgment. 

A. S. WORTHINGTON, 

(Sd.) HENRY F. WOODARD, 

Attorneys for Plaintiff. 

******* 

3 I, J. W. Northup, on oath say that I am the Cashier of 

the First National Bank of Dexter, New York, the plaintiff 
in the above entitled cause; that said bank is a corporation under 
the national banking laws of the United States; that the plaintiff’s 
claim in said action is founded upon the following facts; that is to 
say upon a certain promissory note described in the declaration in 
said action which said declaration is hereto annexed and made part 
hereof, and made by the defendant, William W. Umbenhauer, un¬ 
der the name of W. W. Umbenhauer, to the order of Edmund K. 
Fox under the name of E. K. Fox, for the sum of Four thou¬ 
sand dollars ($4,000.00), payable four months after date at the 
Riggs House office, Washington, D. C., for value received, with in¬ 
terest at the rate of five per centum per annum; that said note was 
thereafter and before maturity endorsed by said Edmund K. Fox, 
under the name E. K. Fox, to one Orren G. Staples, under the name 
of O. G. Staples; that thereafter and before maturity, said Orren 
G. Staples, under the name of O. G. Staples, endorsed said note 
and delivered the same to the plaintiff, which received the same 
from said Staples for value, before maturity, in the regular course 
of business; that said note at the maturity thereof, was duly pre¬ 
sented for payment, and was dishonored, of which the defendants 
and each of them had due notice; that the defendants have not, nor 
has either of them nor has any one paid said note or any part 
thereof, but the same remains wholly due and unpaid; and that 


EDMUND K. FOX. 


8 


there is now due and owing from the defendant- and each of 
4 them to the plaintiff by reason thereof the aforesaid sum of 
Four thousand dollars ($4,000.00), with interest at the rate 
of five per centum per annum from the 17th day of August, 1008, 
exclusive of all set-offs and just grounds of defense. And the plain¬ 
tiff claims in this action from the defendants the sum of Four 
thousand dollars ($4,000.00), with interest at the rate of five per 
cent per annum from the 17th day of August, 1908, besides costs 
of suit. 

(Sd.) J. W. NORTIIUP. 

State of New York, 

County of Jefferson, ss: 

Subscribed and sworn to before me, a Notary Public in and for 
the State of New York, County of Jefferson, this 10th day of Feb¬ 
ruary, 1009. 

(Sd.) CHARLES A. PHELPS, 

[notarial seal.] Notary Public. 


Memorandum. 

Mch. 23, 1909.—Summons returned “William W. Umbenhauer 
not to be found’’. 


5 Separate Pleas of Edmund K. Fox. 

Filed April 6, 1909. 

* * * * * * * 

1. The defendant Edmund K. Fox, for plea to the plaintiff’s 
declaration, says that he did not promise as alleged. 

2. And, for further plea to said declaration, the said defendant 
says that he is not indebted as alleged. 

J. J. DARLINGTON, 
Attorney for Defendant Fox. 


6 State of New York, 

County of New York, ss: 

I, Edmund K. Fox, on oath say that I am one of the defend¬ 
ants in the suit brought by First National Bank of Dexter, New 
York, against William W. Umbenhauer and Edmund K. Fox, No. 
51443 on the law side of the Supreme Court of the District of Co¬ 
lumbia; that the promissory note sued upon by the plaintiff in 
said cause was made by the defendant Umbenhauer to the order 
of this defendant, and was by this defendant endorsed “Pay to 
O. G. Staples”, and not otherwise, and the plaintiff is the holder 
of the said promissory note, if holder at all, under the said re¬ 
stricted endorsement only; that the said promissory note was given 
as part of the consideration for the sale by the said Staples to the 
said Umbenhauer and this defendant of a yacht owned by the said 
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Staples, namely, the Yacht Idler, which said sale was made by the 
said Staples to the said Umbenhauer and this defendant for the 
price of fifteen thousand dollars ($15,000.) upon the faith of the 
representation, which was then and there made to them by the 
said Staples, that the said yacht was seaworthy, had all the re¬ 
quired equipments, and was in every way sufficient for the purpose 
of service upon the ocean, and, further, that she was in shape for 
coast trade, would carry two hundred and fifty passengers, and 
would pass the necessary official inspection at Philadelphia for use 
as a commercial boat, for which purposes, as the said Staples well 
knew, the said Umbenhauer and this defendant were purchasing 
her; that neither the said Umbenhauer nor this defendant had any 
expert knowledge of yachts, their construction, sufficiency or 

7 equipment and were known by the said Staples to be without 
such knowledge, and the said sale was made by him to said 

Umbenhauer and this defendant with the knowledge upon his part 
that the said purchase was made solely upon the faith of his said 
representations, the endorsement of the said promissory note to him 
in its said non-negotiable form being expressly made and accepted 
bv him in that form for the protection of the purchasers in case the 
said representations should prove to be inaccurate; that the said 
sale was made at the Thousand Islands, where the yacht then was, 
from which point the said Staples undertook to have her brought 
to the port of Philadelphia: that, on her said trip, it transpired that 
the said boat was not a seagoing vessel, or equipped for or capable 
of service upon the ocean; that, as originally built, she was about 
90 feet in length, had been lengthened, amid-ships, into a boat of 
120 feet, which lengthening had been done in such a manner that 
she sagged in the middle, and was so weakened at said point as to 
be unsafe, dangerous and incapable of being used upon the ocean ; 
that, in consequence, her voyage from the Thousand Islands to 
Philadelphia required thirty days instead of ten days, the utmost 
limit required for such a voyage in the case of a seaworthy boat, 
and, moreover, it was found necessary to bring her around by the 
canals instead of by the Atlantic Coast because of her said structural 
weakness and sagged condition, and, upon her arrival at Philadel¬ 
phia, the official inspectors forbade her use for navigation on the 
waters of that district for the purpose of navigation upon which 
waters the said purchase was made, as was well known by the said 
Staples at the time thereof; that immediately thereupon the 

8 said Umbenhauer. on l>ehalf of himself and of this defend¬ 
ant. notified the said Staples, to wit, on or about the 28th 

day of September, 1908, that the said yacht had been ascertained 
to be unseaworthv, unable to carry two hundred and fifty passen¬ 
gers, incapable of use for commercial purposes, and not in shape 
for coast trade, and that the representations of the said Staples, 
upon the faith of which the said purchase had been made and the 
promissory note in suit had been given, had, accordingly, not 
been fulfilled, and that the said yacht was subject to his demand; 
that, thereupon, as this defendant is informed, believes, and ex¬ 
pects to be able to prove at the trial, the said Staples caused the cap- 
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tain and crew of the said yacht to libel her for their alleged wages, 
and a sale of her to be had under the said libel, at which sale said 
Staples caused her to he bought in for. himself, though in the 
name of another, for a small sum of money, to wit. for the sum 
of about Three thousand dollars ($3,000.00) and has ever since 
continued to he in possession of the said yacht, as her owner; that 
the consideration for which the said promissory note was given has 
wholly failed, and that this defendant is not indebted to the plain¬ 
tiff in the sum in its declaration named, nor in any other sum 
whatsoever. 

EDMUND K. FOa. 


Subscribed and sworn to before me this Fifteenth dav of April, 
A. D. 1909. 

C. J. FORAN, 

Comr. of Deeds, City of New York. 


9 


[seal.] 


Joinder of Issue. 

Filed August 4, 1909. 

* * * * * * * 

The plaintiff joins issue on the pleas filed by the defendant, Ed¬ 
mund K. Fox, to the declaration of the plaintiff in the above entitled 


cause. 


A. S. WORTHINGTON, 

H. F. WOODARD, 

Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

i 

Monday, March 13, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, Jus¬ 
tice presiding. 

******* 

Comes now the plaintiff by its attorneys Messrs. Worthington and 
Woodard, as well the defendant by his attorney Mr. J. J. Darlington, 
and a jury of good and lawful men of this District, to wit: 

Wm. C. Bowling, Joseph Manning, Alonzo L. Ames, William L. 
Nally, Wm. Curtis Hill, Patrick Dempsey, Ben’j. F. S. Kullman. 
John R. Peak, Samuel S. Ellis, Lewis L. Kelly, John H. Evans, and 
August Willner, who are duly sworn to well and truly try the is¬ 
sues herein joined, and after hearing the same in part, are respited 
until to-morrow morning at ten o’clock. 


10 Supreme Court of the District of Columbia. 

Tuesday, March 14th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

***** * * 
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Come again the parties hereto aforesaid, in manner aforesaid and 
the same jury that was respited yesterday, who after further hearing 
the issues herein are respited until to-morrow morning at ten o’clock. 


Supreme Court of the District of Columbia. 

Wednesday, March 15", 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

******* 

Come again the parties hereto aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, with the exception 
of Mr. John R. Peak (Juror) who is reported absent because of ill¬ 
ness. Whereupon, it appearing that plaintiff although willing to 
proceed with eleven jurors, the defendant is not, the case is con¬ 
tinued to to-morrow morning at ten o’clock, and said jury respited 
until that time. 
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Supreme Court of the District of Columbia. 


Thursday, March 1 6th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard 
Justice, presiding. 

******* 

Come again the parties hereto by their respective attorneys of 
record and the same jury that was respited yesterday. Whereupon, 
it appearing that John R. Peak, one of the jurors continues to be 
absent on account of illness the remaining jurors are discharged 
from the further consideration of this case. Further this cause is 
continued and set for hearing on the 26th day of April 1911. 


Supreme Court of the District of Columbia. 

Monday, May 1st, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

******* 

Comes now the plaintiff by its Attorneys A. S. Worthington and 
Henry F. Woodard as the defendant by his attorney Mr. .T. J. Dar¬ 
lington and a jury of good and lawful men of this District, to wit: 

Geo. C. Paxton, Jefferson Johnson, Flagler H. Phillips, John K. 
Hayes, Thomas W. Fague, Frank Mathers, Geo. W. Mason, James C. 
Greene, Walter B. Crow, John A. Kuneo, James H. Houston, and 
William IT. Pavne, who are duly sworn to well and truly trv 
12 the issues herein joined and after hearing the same in part 
are respited until to-morrow morning at ten o’clock. 
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Supreme Court of the District of Columbia. 

Friday, May 2 6th, 1911, 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

******* 

Come again the parties hereto aforesaid in manner aforesaid and* 
the same jury return into Court and being inquired of as to their 
verdict, upon their oath say they find the issues herein in favor of 
the defendant. 

Thereupon the plaintiff by its attorneys of record waives time un¬ 
der the Rule within which to file a motion for a new trial, Where¬ 
fore, it is considered, that the plaintiff take nothing by this action, 
that the defendant go hence without day, be for nothing held and 
recover of plaintiff his costs of defense to be taxed by the Clerk, and 
have execution thereof. 

From the foregoing, the plaintiff by its attorneys of record, in 
open court, note an appeal to the Court of Appeals of the District 
of Columbia, whereupon, the penalty of a bond for costs is hereby 
fixed in the sum of One Hundred Dollars, with leave to deposit Fifty 
Dollars in the Registry of the Court in lieu thereof. 

13 Memoranda. 

June 0, 1911.—Time to submit Bill of Exceptions extended to and 
including the 10th day of October, 1911. 

Time to file transcript of record extended to and including the 
20th day of October, 1911. 

June 9th, 1911.—Appeal bond approved and filed. 

Sept. 14, 1911.—Time to submit exceptions and file transcript of 
record further extended to and including the 15th day of November, 

1911. 

December 11, 1911.—Time to settle Bill of Exceptions extended to 
and including the 15th day of January 1912 and to file transcript of 
record to and including the 15th day of February 1912. 

January 12, 1912.—Time to settle Bill of Exceptions further ex¬ 
tended to and including the 12th day of February, 1912 and to file 
transcript of record to and including the 12th day of March 1912. 

February 9th, 1912.—Time to settle Bill of Exceptions further ex¬ 
tended to and including the 1st day of March, 1912, and to file 
transcript of record to and including the first dav of April, 
1912. 

14 February 28 1912.—Time to settle Bill of Exceptions 
further extended to and including the 18th day of March, 

1912 and to file transcript to and including the 1st day of July, 

1912. 



r 
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Supreme Court of the District of Columbia. 

Monday, March 18th, 1912. 

Session resumed pursuant to adjournment, lion. Ashley M. Gould, 
Justice, presiding. 

* ***** * 

Come now the parties hereto by their respective attorneys of 
record and thereupon, the Hill of Exceptions taken at the tiial of 
this cause is presented to the court and prayed to be signed and made 
of record nunc pro tunc, which is hereby accordingly done. 


15 


Bill of Exceptions. 


Filed March 18, 1912. 


******* 


Be it remembered that on the 1st day ol May, 1911, the above 
entitled cause came on for trial before Mr. Justice Barnard and a jury, 
Messrs. A. S. Worthington and Ilenry F. Woodard appearing for 
the plaintiff, and Mr. J. J. Darlington appearing for the defendant, 
E. K. Fox, and at the same time, he it remembered, the Court upon 
the ground that inspection of the record showed the only question 
in either case, not common to both was whether the plaintiff therein 
was an innocent holder for value, before maturity & without notice, 
of the promissory note sued upon, over the objection and subject to 
the exception of attorneys for plaintiff in above cause No. 51433 of 
its own motion ordered this cause and the cause of B. F. Edwards 
versus Edmund K. Fox be tried together before the same jury and 
the jury was sworn in both causes a copy of the pleadings in said 
cause which pleadings however, were not read to the jury being as 


follows: 

The plaintiff sues the defendants for money payable by the de¬ 
fendants to the plaintiff for that the defendant, William W. Umben- 
hauer, by the name and style of W. W. Umbenhauer, on to wit, the 
17th day of August, A. D., 1908, by his promissory note, now over¬ 
due, promised to pay to the order of the defendant Edmund K. 

Fox, by the name and style of E. K. Fox, the sum of Five 
16 Thousand Dollars, ($5,000.00), twelve months after date 
with interest at five per centum per annum and the said 
payee endorsed the said note, by the name and style of E. K. Fox, 
before its maturity, to one Orren G. Staples, by the name and style 
of O. G. Staples, and the said Orren G. Staples, by the name and 
style of O. G. Staples, before the maturity of said note, for full 
value and in the usual course of business endorsed the same to the 
plaintiff, and the said note was duly presented for payment and was 
dishonored, whereof each of said endorsers had notice, hut the said 
defendants did not, nor did either of them, pay the same or any 
part thereof, either principal or interest, wherefore he brings this 
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suit and claims the sum of Five Thousand Dollars, with interest 
from the 17th day of August, A. 1)., 1908, besides costs. 

MILLAN & SMITH, 
Attorneys for Plaintiff. 


Affidavit . 

District of Columbia, To wit: 

Benjamin F. Edwards being duly sworn upon his oath says he is 
the pcr.-on named as plaintiff in the foregoing and annexed declara¬ 
tion which is hereby made a part hereof; that he has a just cause of 
action against William W. Umbenhauer and Edmund K. Fox the 
persons named as defendants in the said declaration, and each of 
them, which arises out of and is based upon a certain promissory 
note dated at Alexandria Bay, New York, on the 17th day of 
August, A. 1). 1908, made and signed by the said William W. Um¬ 
benhauer, bv the name and style of W. W. Umbenhauer, by which 
the said Umbenhauer promised to pay to the order of the said 

17 Edmund K. Fox, by the name and style of E. K. Fox, twelve 
months after the <late thereof, Five Thousand Dollars at 

Riggs House Ollice, Washington, D. C., for value received, with 
interest at live per cent per annum, and the said Edmund K. Fox 
before the maturity of said note and in the usual course of business, 
endorsed the same, by the name and style of E. K. Fox, to one 
Orren G. Staples, by the name and style of O. G. Staples, and the 
said Orren G. Staples, before the maturity of said note, in the usual 
course of business and for full value, endorsed the same by the name 
and style of O. G. Staples, to this affiant, who is now the holder and 
owner of the same. Said note is overdue and is wholly unpaid, both 
as to principal and as to interest. At its maturity it was duly pre¬ 
sented for payment but was dishonored and not paid and thereupon 
duly protested for want of payment and due notice of said dishonor 
and protest was given each of said endorsers. The costs of protest 
amount to Two Dollars and Eleven Cents ($2.11) and were paid by 
affiant and he has not been repaid the same by the said Umbenhauer 
or the said Fox or anyone for them. 

A true copy of said note, with the endorsements thereon and a 
memorandum of the costs of protest are hereto attached as the pai- 
ticulars of demand in this suit and said copy and memorandum are 
made a part of this affidavit. The said named plaintiff claims, and 
he has a just right to recover of the said Umbenhauer and the «aid 
Fox as defendants in said declaration, and each of them, the sum 
of Five Thousand Dollars, ($5,000.00) with interest from the 17th 
day of August, A. I). 1908, until paid, exclusive of all set-offs and 
just grounds of defense, besides the costs of this suit. 

BENJ. F. EDWARDS. 

18 Subscribed and sworn to before me this 80th dav of Octo¬ 
ber A. D 1909. 

[notarial seal.] FRANK FULLER, 

Notary Public, District of Columbia . 


2—2437a 
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Particulars of Demand—Copy of Xote. 

$5000. Alexandria Bay, N. Y., A ay. 17 th, 190«S. 

Twelve months after date 1 promise to pay to the order of E. K. 
Fox Five Thousand Dollars at Riggs House Office Washington, D. C. 
Value received with interest at 0% per annum. No. 3 Due —. 

W. W. UM BENI I AUER. 

Endorse men ts on Xote. 


Pay to O. G. Staples. 
E. K. Fox. 

O. G. Staples. 

Cost of protest on above note, $2.11. 


Separate Pleas of Edmund K. Fox. 

1. The defendant Edmund K. Fox, for plea to the plaintiffs 
declaration, says that he did not promise as alleged. 

2. And. for further plea to the said declaration, the said defendant 
savs that he is not indebted as alleged. 

J. J. DARLINGTON, 

Attorney for Defendant Fox. 

19 District of Columbia, ss: 


1, Edmund K. Fox, on oath say that 1 am one of the defendants 
in the suit brought by Benjamin F. Edwards against William W. 
Umbenhauer and Edmund K. Fox, No. 52,007 on the law side of 
the Supreme Court of the District of Columbia; that the promissory 
note sued upon by the plaintiff was made by the said Umbenliau ;r 
to the order of this defendant, and was by this defendant endorsed 


‘‘Pay to O. G. Staples,'* and not otherwise, upon and under the dis¬ 
tinct agreement of the said O. G. Staples that the same should not 


be negotiated by him; that the said promissory note was given as 
part of the consideration for the sale by the said Staples to the said 
Umbenhauer and this defendant of a yacht owned by the said 
Staples, namely the Yacht Idler, at and for the price of Fifteen 
thousand dollars f $15,000.00), which sale was made upon the faith 
of the representation, which was then and there made to them by 
the said Staples, that the said yacht was seaworthy, had all the re¬ 
quired equipments, and was in every way sufficient for service upon 
the ocean, was in shape for coast trade, would carry two hundred 
and fifty passengers, and would pass the necessary official inspection 
at Philadelphia for use as a commercial boat, for which purpose, as 
the said Staples well knew, the defendants were purchasing her; that 
neither the said Umbenhauer nor this defendant had any expeit 
knowledge of yachts, their construction, sufficiency or equipments, 
and were known by the said Staples to be without such knowledge, 
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and the said sale was made by him to the said Umbenhauer and 
this defendant with the knowledge upon his part that the 
19Yz said purchase was made solely upon the faith of his said 
representations, and the endorsement of the said promissory 
note without the words “or order,” and his promise not to negotiate 
the same, being especially made for the protection of the said pur¬ 
chasers in case the said representations should prove to be inac¬ 
curate; that the said sale was made at the Thousand Islands, where 
the yacht then was, from which point the said Staples undertook 
to have her brought to the port of Philadelphia; that, on her said 
trip, it transpired that the said boat was not a seagoing vessel, or 
equipped for or capable of service upon the ocean ; that, as originally 
built, she was about 90 feet in length, had been lengthened, amid¬ 
ships, into a boat of 1*20 feet, which lengthening had been done in 
such a manner that she sagged in the middle, and was so weakened 
at said point as to Ik? unsafe, dangerous and incapable of being used 
upon the ocean; that, in consequence, her voyage from the Thou¬ 
sand Islands to Philadelphia required thirty days instead of ten 
days, the latter being the utmost limit required for such a voyage in 
the case of a seaworthv boat, and, moreover, it was found necessaiy 
to bring her around by the canals instead of by the Atlantic Coast 
because of her said structural weakness and sagged condition, and 
upon her arrival at Philadelphia she was found incapable of use for 
navigation upon the waters of that district, for the purpose of navi¬ 
gation upon which waters the said purchase was made, as was well 
known by the said Staples at the time of said purchase; that imme¬ 
diately thereupon the said Umbenhauer, on behalf of himself 
20 and this defendant, notified the said Staples, to wit on or 
about the 28th day of September, A. D. 1908, that the said 
vacht had been ascertained to be unseaworthv, unable to carry two 
hundred and fifty passengers, incapable of use for commercial pur¬ 
poses, and not in shape for coast trade, and that the representations 
of the said Staples, upon the faith of which the said purchase had 
* been made and the promissory note in suit had been given, had ac¬ 
cordingly not been fulfilled, and that the said yacht was subject to 
his demand; that, thereupon, as I am informed, believe and expect 
to be able to prove at the trial, the said Staples caused the captain 
and crew of the said yacht to libel her for their alleged wages, and 
a sale of her to be had under the said libel, at which sale said Staples 
secretly caused it to be bought in for himself, though ostensibly in 
the name of another person, for a small sum of money, to wit, for 
the sum of Three thousand five hundred and seventy-five dollars 
($3,575), and thereafter held, owned and disposed of it as his own 
property, and that the consideration for which the said promissory 
note was given has wholly failed. The note sued on in this cause 
was the la"«t of three promissory notes, of precisely like tenor except 
as to the date of maturity, made by the said Umbenhauer, endorsed 
without the words “or order” and delivered to the said Staples, under 
the circumstances and conditions above set forth, upon the first 
maturing of which notes the said Staples caused suit to be brought 
in this court, being law cause No. 51443 now pending herein, by 
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the First National Hank of Dexter. New York, claiming to be the 
holder thereof before maturity and without notice; but, in 

21 an examination of the officials of the said Bank ordered by 
this court in that cause, it was shown bv their own testi- 

niony, and the court found, that the said Bank was simply, and 
only, the agent of the said Staples to prosecute the suit for his benefit, 
and for the manifest purpose of the said Staples to cut out the 
equities or defenses of the defendants which they were entitled to 
set up as against himself. The second of the said notes to mature, 
as I am informed, believe and expect to he able to prove at the trial, 
was discounted by the said Staples with the Riggs National Bank of 
this City, which Bank he ineffectually attempted to persuade to bring 
suit against these defendants, the said Bank declining to he a party 
to such a transaction, and looking to the said Staples as endorser of 
the said note to it to take it up. The third or last maturing of the 
said promissory notes is the note sued upon in this cause, and was 
endorsed by the said Staples to the plaintiff, hut as I am informed, 
believe and expect to he able to prove at the trial, the plaintiff is 
not an innocent holder, or holder without notice, thereof, but had 
occasion to know, and did in fact know, when he took the said note, 
that the parties thereto prior to the said Staples would contest its 
validity, that its endorsement to him was for the purpose, accede 1 
and agreed to by him. of having suit brought by him thereon after 
it- maturity against the defendants, so as to cut off their defenses, 
but not against the said Staples, though the latter is a man of large 
means, from whom the plaintiff could readily obtain payment with¬ 
out the delay, expense or trouble of suit except for his said above 
mentioned agreement, and that this suit has accordingly been 

22 brought by the plaintiff against the defendants, but not 
against the said Staples, pursuant to their said agreement, 

and for the purpose of attempting to render the note enforcihle 
against the former by depriving them of the right to set up their 
defenses, as above set forth, as against the said Staples. I further on 
oath say that I am not indebted to the plaintiff in the sum claimed ’ 
in and bv his declaration in this cause, or in anv other sum whatso¬ 


ever. 


EDMUND K. FOX. 


Subscribed and sworn to before me this 22nd dav of November, 
A. D., 1909. 

[seal.] S. A. TERRY, 

Notary Public, D. C. 


all of which action on the part of the Court counsel for plaintiff in 
the above entitled cause then and there objected to, on the ground 
that to try the* causes together would embarrass the trial of this 
cause by having the issues tried in another cause, and that the order 
to try the causes together was one which the court has not the power 
to make under the law and the rules of the court, which objection 
was overruled and exception allowed by the Court. The jury as 
struck by counsel for plaintiff & defendants, in the above cause and 
accepted by counsel for plaintiff in the Edwards cause were then sworn 
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in each ca.se, and exception allowed the plaintiff in the above entitled 
cause. 

After an opening statement by counsel for plaintiff, counsel for 
plaintiff in said cause of B. F. Edwards vs. Edmund K. Fox began 
to make an opening statement in said cause and counsel for plaintiff 
objected to the participation of counsel for Edwards in the 
23 case on the same grounds upon which they based their ob¬ 
jection to the cases being tried together, but the Court over¬ 
ruled tiie objection and plaintiff’s counsel duly noted an exception 
which was duly allowed by the Court. Plaintiff’s counsel stated 
that they wished that this objection should stand as to all partici¬ 
pation of counsel for plaintiff Edwards in the case and it was so 
agreed. 


Whereupon, the plaintiff, to maintain the issues on its part joined, 
called as a witness .Joseph W. Northup, who gave testimony tending 
to prove that he was cashier of the First National Rank of Dexter, 
New York, during the month of August, 1908; that witness, on 
behalf of the bank, on the 20th day of August. 1908. telephoned 
one Orren (b Staples, inquiring if he had any paper he would like 
to discount; that Staples stated to witness that he had just made 
sale of the “Idler” and that he had three notes, and asked if wit¬ 
nesses bank wanted one of them ; witness said be would take the four 
thousand dollar, (84.000.00) note; that later witness received a com¬ 
munication from Staples with the note in it, the same being in words 
and figures following: 

“Alexandria Bay, New’ York, August 17 th, 1908. 

$4,000.00. 

Four months after date I promise to pay to the order of E. K. 
Fox, $4,000.00 at Riggs House Office, Washington, 1). C., value re¬ 
ceived, with interest, five per cent per annum. 

W. W. UMBENIIAUER.” 


It is endorsed on the back: 

24 “Pay to O. G. Staples. E. K. Fox.” Then it is endorsed 

by Mr. Staples; that upon receipt of note it w r as discounted 
and New* York draft sent to Staples for $4,000.00, said draft being 
in words and figures following: 

“Dexter, New t York, August 20 th, 1908. 

The First National Bank of Dexter, Pay to the order of Col. O. G. 
Staples, $4,000.00. 

J. W. NORTHUP, 

Cashier” 

“To the Market and Fulton National Bank, New 7 York City”. 
The said note wfith protest w T as then introduced in evidence. 
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On cross-examination witness further testified that the bank had 

received the following communication from Staples previous to 

maturity of note: 

«/ 

25 Riggs House. 

O. G. Staples, Proprietor. 

Washington, D. C., Dec. 3, 1908. 
“Mr. Northup, Cashier, 1st National Bank, Dexter, N. Y. 

Dear Mr. Northup: The note you discounted for me, with Fox’s 
endorsement, will be due on the 18th of this month. 1 wish you 
would send it to the Riggs National Bank for collection. I presume 
you have no correspondents here. I want to lie sure it is protested, 
as I do not think it will be paid. They are trying to do their best 
to get out of the purchase of the Idler, but my attorneys tell me 
there is no possible chance, as they have sworn they are the owners 
and they bought her, and had all the chances to examine her in 
every possible way, and if the note is not paid, 1 would like to have 
you put it in the hands of A. S. Worthington and Ilenry F. Woodard, 
mv attorneys here, for collection, and want you to sue it in your name 
at once. If necessary I would send the same amount to your bank, 
or send von a note with mv endorsement. Thev have not treated 

i %/ •/ 

me at all well here, and I want to get my pay. Mr. Avery, at Alex¬ 
andria Bay can tell you what they have attempted to do with me. 
Of course I expect to stand by you in every way, and you will have 
no loss whatever, but to protect myself, I want this note sued at once, 
and I want to be sure it is protested. Mr. Fox is a large real estate 
dealer here, one of the largest in the City, and I think there is no 
doubt about his responsibility. 

Most respectfully, 

0. G. STAPLES, 
Per M. B.” 


26 Witness was then asked why he did not take the money 

«/ w 

mentioned in the letter and stated that Staples had not sent 
it and that he had not asked him to send it: that aferwards he 
accidentally met Staples and talked about what he said he was 
going to do but that he, Staples, had never sent the money and 
that he, Staples, wanted the bank to sue the note; that the meeting 
was probably a week after the receipt of the letter; that it was at 
Watertown; that Staples insisted that we sue the note without being 
paid ; that the bank brought the suit because Staples was a customer 
and they wanted to help him make the money out of Fox; that he 
wanted us to sue because we were an innocent holder of the note 
and thereby cut out any defenses that Fox could make; that they 
agreed to this; that if the bank had insisted upon his giving it the 
money, he would have done so, but that the bank did not insist 
because he wanted it to sue, it being the innocent holder of the note, 
and it would thereby cut out any defenses Fox could make, and the 

V v 

bank is sueing on it so that Fox could not make a defence, if he had 
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one, all in order to help Mr. Staples out; that plaintiff’s bank had 
not furnished any of the money with which this suit was filed or 
prosecuted, but had paid $10.00 to Mr. Phelps, the bank’s attorney, 
for looking up something; that witness did not know who had paid 
the lawyers in the case or who paid for the institution of the suit or 
for the depositions which had been taken in Philadelphia, New 
York, New Ilaven & Poston and expenses incident thereto; that the 
bank had received under an agreement with Mr. Phelps, 
27 $10,500.00 of bonds worth par from Mr. Staples which were 

to answer as security for debt and costs; that witness was not 
present when the bonds were handed to Mr. Phelps but happened 
to be in Watertown that day and told Mr. Phelps that he had better 
go and see Staples, witness having received a message from Staples 
that he wanted to see him. Witness was present in the room for a 
little while and then left and that witness got the bonds from Phelps 
about two hours later; the agreement with Phelps was made after¬ 


wards. 

The witness Northup further testified that Staples was to put up 
the bonds as collateral for the note; but that they made an agreement 
that the funds should be given to Phelps so that the bank would 
hold no security because he believed in New York is a law that when 
a bank holds security they are not entitled to sue the endorser and 
collector as an innocent holder, and they wanted to fix it in some way 
so that they could sue Fox and still hold the security; and that wit¬ 
ness left it entirely to Phelps, who was the attorney for the bank— 
the bank left everything with Phelps to make whatever arrangement 
he saw fit. 


And thereupon the plaintiff, further to maintain the issues on its 
part joined, offered as a witness Ciias. A. Phelps, who in substance 
testified that he was the attorney for the First National Bank of 
Dexter, and practiced law at Watertown, New York. Witness then 
testified to having prepared, signed and passed to Mr. Staples, the 
following letter: 


28 Watertown, New York, January 12, 1909. 

“This is to certify that I have this day received of Col. O. G. 
Staples, bonds of the Kalisfell Water & Electric Co. of the $1,000 
issue, Nos. 29, 30, 35, 46, 48, 55, 57, 64 and 99 and $500 issue Nos. 
227, 228 and 290, to be held in trust by me until a certain promis¬ 
sory note dated Alexander Bay, N. Y., Aug. 17, 1908, in the sum of 
$4,000. payable Four months after date to the order of E. K. Fox 
at the Riggs House office, Washington, D. C. with interest at 5% per 
annum, signed William W. Umbenhauer endorsed E. Iv. Fox and 
O. G. Staples is fully paid to the First National Bank of Dexter, 
Dexter, N. Y. with interest, protest fees, attorneys’ charges and costs 
of every name or nature assessed against said note. 

“When said note, interest protest fees and such charges shall be 
fully paid to said Bank said Bonds shall be returned to said Staples; 
interest on said note is to be at all times reckoned at 6% per an¬ 
num. 


CHARLES A. PHELPS.” 
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Witness then testified that subsequent to January 12, 1900, the 
defendant. Fox, came to -ee him on matters pertaining to the bank 
and that as result of that interview the following letter was written 
to Staples, admitted in evidence over the defendant’s objection; 


“May 3, 1909. 

“Col. O. G. Staples, Riggs House, Washington, D. C. 

“My Dear Colonel: As you were informed by my telegram, 

Mr. Fox has been in the City to-dav, both at Dexter and in 

« 

29 my otlice. and has gone over with us thoroughly the matter 
of our claim against him. I have promised to investigate 
the matter from his point of view, particularly relative to your re- 
purchase and re-sale of the boat, in which transaction he contends 
that you made a sum equal to about $15,000.00. He also contends 
that the matter is a fraud as against him from beginning to end. 
It is my desire to investigate the facts of the case somewhat and 
ascertain the truth of his allegations. I have assumed and yet as- 
sume that the matter as stated to us by you is correct, and upon that 
assumption allowed the Rank to sue the note. If I should discover, 
however, that his statement was the correct one, then I should deem 
it advisable for the Rank to withdraw from the position it has taken, 
inasmuch as an institution of that kind cannot afford and in no 
event would desire to take the position of enforcing an utterly un¬ 
just claim. 

“For me to accomplish such investigation as may be necessary, 
it will perhaps require that I visit both Alexandria Bay and Wash¬ 
ington. Should I do so it would necessarily be at your expense, T 
expecting my disbursements and a reasonable fee in compensation. 

“Please inform me by return mail if this course meets with your 
approval. 

“Very trulv yours. 

CHARLES A. PHELPS.” 


that in reply to the letter the following was received from Mr. 
Staples: 

“Washington, D. C., May 5, 1909. 

Chas. R. Phelps, Esq., c/o Smith <fc Phelps, Watertown, N. Y. 

My Dear Mr. Phelps: I have your letter and am very 
30 much surprised at its contents. When I saw you at Water- 
town, 1 told you the exact status of this case. You are the 
owners of the note and discounted it within two or three days after 
its date. I not wanting to he sued in the matter, and not wanting 
to have the Rank have any uneasiness about getting their pay in 
the future, made the arrangement which I did with you, which put 
you beyond a doubt, as you well know, for several times the amount 
of the note. I asked you as a special favor to do as you have done. 
The officers have sworn that they were the owner of the note, which 
is the fact. And I further told you that any expense or any bill that 
you might have against me for what you did in the matter, T would 
willingly pay. 


EDMUND K. FOX. 


17 


Now, T was very much surprised that Mr. Fox should so to you 
and cause you to write me such a letter, as I have been willing 
and am willing at any time, to pay you for all trouble that you 
may he put to on my account. 

I thought T stated to you the facts of the sale of the boat. As 
you well know, in a lawsuit there are two sides to every question, 
if there were not, there would he no suit. Mr. W. W. Averv, Ous- 
tom House Official, and Mr. A. .T. Thompson, of Alexandria Bay, 
know the full transaction in every possible way, and know whether 
T have done square with Mr. Fox or not, and if I have not done 
square with him, 1 don’t see what difference that makes to you. 
in the way of your collection of this note, but I claim that T have 
done everything as T agreed, and evon more. Mr. Fox bought the 
vacht of me in connection with a man bv the name of Fmben- 
hauer, who resides in Philadelphia. Mr. Fox claimed he 

31 was a partner of his, and they owned the boat together. 
When this transaction was made with Mi’. Fox, T called him 

up before its conclusion, and told him that T did not know Mr. 
Umbenhauer, and that 1 was selling him the boat solely on his 
own name, that T knew him and thought him perfectly responsi¬ 
ble, and that he further had better he made a managing owner, 
and then he could do as he liked, and if he found his partner did 
not do as he agreed with him, he could take the boat and do as 
he saw fit, which wa< done. The boat was delivered at Alexandria 
Bay. after they had both ridden on it and had had it examined 
for two or three weeks, day after day, and it was bought by them 
with full knowledge of everything in connection with the same. 
They had no excuse whatever, simply Mr. Fox claims that his part¬ 
ner could not come up with his half of the money, consequently 
he wanted to get out of it. 

The boat was brought to Philadelphia. T saw Mr. Fox in the 
presence of Mr. Avery, who came here to Washington to see me, 
in Mr. 1 ? ox’s office, and he made the statement before Mr. Avery, 
that I had done everything as T agreed, that he was going to Phila¬ 
delphia to pay off the crew, and do what he liked with the boat. 
Of course I had nothing to — with it. When he gets to Philadel¬ 
phia. he claims his partner could not put up his half of the money. 
Of course I had nothing to do with that. After a few days they 
allowed the boat to be sold for seamen's wages, and it was bought 
in bv a man here in Washington and afterwards turned over to me 
by him, and I made a trade, by putting up a good deal of money, 
for an apartment house here. 

32 Mr. Fox, after agreeing to pay, as he did, allowed the 
boat to be sold for seamen’s wages, and the Marshal had it 

appraised in Philadelphia, at $8,000., winch, as you know, is only 
two-thirds, or less, of the value, in any event. 

When they put in their answer to the suit, they stated that they 
did not believe but what I was the owner of the note. 

I wired Mr. Avery and Mr. Thompson to go to Watertown to¬ 
morrow. and sec you, and explain the sale of this boat by me. a-* they 
are conversant with all the facts, as well as a few dozen others, 

3—2437a 
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and they will tell you that l am perfectly riglu and s ; iare in tHis 
matter. In anv event I cannot see how you can be interest- in it, 
and take what he (Fox) says as the facts in the case. 

Now. if you will come to Washington and consult with Mr. Worth¬ 
ington, after having talked with Mr. Avery, T will pay all your ex¬ 
penses and whatever reasonable fee you think would be right, 
want you to be satisfied in this matter in every possible way, and I 
thought 1 showed my good faith in doing as I did with you. 

Yours respect full v, 

O. G. STAPLES. 

Please come at once.” 


Witness stated that after receiving the last letter he went to 
Alexandria Bay and made an investigation and communicated the 
result of it to Mr. Fox as follows: 


33 Smith & Phelps, 

Attorneys and Counselors at Law, Powers Block, 116 Washington 

St., Watertown, N. Y. 

Edward N. Smith. Charles A. Phelps. 

May 14, 1909/ 

E. K. Fox, Esq., Corner 14th St., and New York Ave., Washing¬ 
ton, D. C. 

Dear Sir: I have carefully investigated the facts appertaining 
to the sale of the yacht ‘Tdler” to one Umbenhauer and yourself 
by O. G. Staples during the summer of 1908. 

I ascertain from disinterested witnesses, and, therefore, state to 
you the following facts: That Umbenhauer and yourself proposed 
to buy this boat to run on the Delaware River and adjacent waters, 
especially to and from a certain Club in the vicinity of Philadel- 
' pliia, and that Umbenhauer apparently first mentioned the project 
to you when you were upon the yacht together; that the project 
was discussed between you, and that upon at least two different 
occasions Col. Staples advised you to investigate the character and 
financial standing of Umbenhaur before becoming responsible with 
him for the purchase price of the boat, and that upon these occasions 
you expressed yourself as satisfied with him. That Col. Staples at 
another time stated to Umbenhaur and you that you had best se¬ 
cure your own engineer to examine the condition of this boat. 

That another and second agreement was drawn up between you 
at Montreal and after the execution of such agreement you again 
expressed yourself as satisfied; that at Alexandria Bay you 

34 said in words or substance that ‘"The Colonel has handed 
us a lemon all right, but we will sweeten it and pass it on 

to some one else.” 

That the boat was in reasonable good repair, had an excellent 
engine, and was well worth in cash eight thousand to ten thousand 
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dollar^; that she went around by the gulf and coast in excellent 
shape, did not take any water, was unnecessary to pump her out. and 
landed in Philadelphia in good condition; that she passed through 
the canal, not because of any structural weakness but to avoid smoke 
along the Jersey coast. 

That Umbenhaur demanded her inspection at Philadelphia, 
whereupon the insj>ector informed him she would necessarily have 
to go ujm)ii the ways and be examined as to her hull. whereu|>on 
Umbenhaur replied in words or substance, that “She can go to hell 
then” walked away and did not return; that Umbenhaur refused to 
make the written application for inspection required by law, and 
took the position of attempting to induce the Inspector to say that 
the boat was unseaworthy. 

Than she was appraised by the Government Appraiser at Phil- 
adelphia at $ 8 , 000 . 00 , was purchased upon sale for seamen's wages 
at about $3,750, and there is now a balance in Philadelphia subject 
to the order of the owners of about $2,000.00. 

The persons from whom the above information was derived are: 
Messrs. W. \V. Avery, Thompson, Keeler, Northup, Davis, Carter 
and Cornwall of Alexandria Bay, N. Y., Mr. Clark of Washington, 
I). C., Inspector R. A. Sargent of Philadelphia, Pa. 

35 I am further informed by Col. Staples that he is perfectly 
willing at the present time to adjust any difficulties that may 

exist between you along the lines of the sale of the apartment house 
to you as mentioned to me in your recent conversation; furthermore, 
that he would not require a cash transaction from you, but would 
carrv your indebtedness at a low interest rate. 

t t 

In view of the circumstances above set forth I believe the bank 
would be justified in continuing the prosecution of the action against 
you, and shall so advise them. 

I return herewith the papers which you kindly forwarded to me. 
Very truly yours, CHARLES A. PHELPS. 

Witness also testified that after his investigation he advised- the 
bank that the sale was perfectly fair and regular; that Staples did 
not guarantee the boat in any way; that Umbenhaur and Fox rode 
upon the boat repeatedly and were nearly, if not quite, as fully ac¬ 
quainted with the boat as was Colonel Staples; that witness stated 
that in making his investigations he went not only to Alexandria 
Bay but also to Philadelphia. 

Upon cross-examination witness testified in substance as follow's: 

That witness had done some business for Staples since this suit 
was started but never before; that witness investigated the facts for 
Staples acting as his attorney and at his, Staples, cost; that witness 
went to Alexandria Bay for Staples upon two different occasions 
when the evidence of witnesses was taken bv deposition; wit- 

36 ness then stated with reference to the above paper of guar¬ 
antee that Mr. Northup informed the w itness that Mr. Staples 

was in Watertown and w ished to see him; that Northup requested 
witness to accompany him; that this was the first time witness had 
ever met Staples; that Staples stated Fox w T as seeking to avoid pay- 
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ment of the note; that the transaction was perfectly fair and above 
board; that he gave a regular bill of sale; that the boat was ac¬ 
cepted by Mr. Fox and Mr. I mbenhaner at Alexandria Bay; that 
later new and different agreement was made at Montreal; that Mr. 
Fox at Washington and Philadelphia had said that Mr. Staples had 
performed his agreement in full: that witness objected, at the time, 
to the bank suing the note; that witness stated he did not know Mr. 
Staples financial standing; that before the bank sued, Staples should 
place with witness collateral of some kind to be used in event of fail¬ 
ure to collect on the note; that Staples gave the collateral and that 
led to the guarantee; that the bank was to sue as a matter of accom- 
-odation to Mr. Staples, merely because in the event of a suit by 
Staples direct he would, rightfully or wrongfully, become involved 
in a long suit which would be exceedingly expensive for him to con¬ 
test in Washington because of the absence of witnesses and for the 
reason that there might not be any defence to an action brought by 
the bank; that witness employed the lawyers to bring the suit; that 
witness knew that they were Staples lawyers; that witness knew or 
understood no other purpose than that by suing Fox in the bank’s 
name instead of Staples. Fox would be deprived of the opportunity 
to contest his liability, that he assumed the object was to put Fox in a 
position where he could not plead any defence to the First 
37 Xat’l Bk. of Dexter, and that it was to aid that purpose that 
witness on behalf of the bank, entered into this agreement 
and that it is very possible witness told Xorthup that the collateral 
should he taken in witness’ name to get around some provision of the 
New York Law. Witness then testified to having received the fol¬ 
lowing communication from the defendant. Fox: 


May 18, 1009. 

“Charles A. Phelps. Esq.. Powers Block. Watertown, N. Y. 

Dear Sir: I am in receipt of your communication of May 14th. 
Tf you are willing to give me the opportunity to be heard in respect 
to the alleged ‘disinterested witness’ of Col. Staples, 1 think I can 
very readily satisfy you that you have l>een misled, in most every 
essential particular, with respect to the facts in question. 

Kindly advise me whether you are willing to do this, and think 
the matter over again before deciding that you will not allow me to 
defend mv case directly against Col. Staples. 1 he very fact that he 
is unwilling to pay you the money, and to fight the case out directly 
with me, under circumstances admitting of my proving the facts al¬ 
leged by me and disproving those claimed bv him as set forth in 
your letter, should, I think, fully satisfy you as to where the real 
merits of the controversy lie. 

Tf you are not willing to do this, kindly advise me whether you 
will instruct your counsel to allow me twenty days additional to those 
given me by the court’s order to proceed in my defense. I 
38 ask this because 1 will have lost that much time in our nego¬ 
tiation and because of the engagements of my counsel, Mr. 
Darlington, who thinks it will l>e difficult for him to take the matter 
up, now, until after the first of June. 
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You will recall your statement that, if, for any reason, you did 
not withdraw the suit, you would allow me such additional time as 
I might require for my defense. 

Yours very truly, E. K. FOX. 

Witness then testified that he met Mr. Avery for the first time at 
Alexandria Bay. also Mr. A. .T. Thompson, Mr. Keeler. Mr. Davis, 
Mr. Clark. Mr. Carter and Mr. North up, and Sargent at Philadel¬ 
phia; that witness could not see what possible interest any of them 
could have in the matter except, possibly, Davis, who brought the 
yacht around, and Carter, who was engineer on her; that up to the 
time witness made his investigations he had never been employed by 
Colonel Staples. Witness in substance testified that he assented to 
(he twenty days requested bv Mr. Fox, and that he refused Fox-' re¬ 
quest for an opportunity to show him that the witnesses he had seen 
were interested, and to show his side of the case for no particular 
cause except that he was satisfied. 

The witness further testified that they had no right to keep a man 
out of a defense to an action in court to help another man out, that 
he had done so because they wished to help Mr. Staples & did not be¬ 
lieve that Fox had a legitimate defense: that they took the right. 

Witness testified on re-direct examination that after he re- 
89 eeived the bonds he later turned them over to Mr. Xorthup 
who held them in witnesses’ name at the bank, subject to 
witness' order: that witness left the bonds at the bank for safekeep¬ 
ing: that the hank knew the circumstances under which the bonds 
were taken and held: that it knew witness was trustee although he 
doubted whether they ever say the paper; that witness took the 
bonds in the manner indicated. 

On re-direct examination the witness testified that lie supposed Fox 
might he sued by the bank without first exhausting the collateral 
where the collateral was given direct for the purpose of bringing suit; 
that that did away with the question of good faith: and on re-cross, 
that the collateral was subject to his order to avoid the law in New 
York and to assist in cutting out a defense bv Fox. 

And thereupon, the plaintiff further to maintain the issue on its 
part joined duly proved and offered the following contracts: 

Thousand Island House, 

Largest and Finest Hotel on the St. Lawrence River, 

Alexandria. Bay, N. Y. 

O. G. Staples. Owner and Prop’r. 

August 17, 1908. 

Alexandria Bay, N. Y., August 17, 1908; I have this day sold to 
William W. Umbenhauer, and Edmund K. Fox the Steamer Idler 
with all her tackle and furniture which belongs to her for the sum of 
Fifteen thousand dollars, for which 1 receive Thirteen thousand dol¬ 
lars in Notes made by William W. Umbenhauer of Philadelphia, Pa. 
and endorsed by Edmund K. Fox, of Washington, D. C., payable in 





22 


FIRST NATIONAL BANK <>F DEXTER, NEW YORK, VS. 


four, eight and twelve months, with interest at five per cent. 
40 The said parties are to form a Company for Fifty thousand 
dollars, and issue stock for the same, and they are to give to 
me for balance of purchase price, two thousand dollars in Preferred 
stock in the Company, or, in case said Company should not l»e 
formed within four months, said parties hereby agree to pay me two 
thousand dollars in cash in the place of said stock. 

W. W. UMBENIIAUER. 

E. K. FOX. 


Thousand Island House. 

Largest and Finest Hotel on the St. Lawrence River, 

Alexandria Bav. N. Y. 

t • 

O. G. Staples, Owner and Prop’r. 


August 17. 1008. 

Received of William W. Umhenhauer of Philadelphia, Pa. and 
Edmund K Fox <»f Washington, D. C.. the sum of Fifteen thousand 
dollars, ($15,000.) the same being for the purchase of the steamer 
“Idler" with all her tackle, furniture and paraphernalia of every de¬ 
scription now belonging to her. for which T have received (8) cer¬ 
tain promissory notes, made, signed, and delivered bv William W. 
Fmbenhauer. and endorsed by Edmund K. Fox. the same bearing 
date even herewith and aggregating (813,000.), payable at four, 
eight and twelve months respectively with interest thereon until 
naid at the rate of five (5) per cent per annum, payable when due. 
The said parties are to form a company for Fifty thousand dollars, 
and i->ue stock for the same, and they are to give to me for balance 
of purchase price two thousand dollars in preferred stock 
11 in the Company, or. in case said company should not he 
formed within four months said parties hereby agree to pay 
me two thousand dollars in cash in place of said stock. 

0. G. STAPLES. 

Witness: 

E. S. CLARK. 

Mr. Woodard: We would like to read that bill of sale to the Court 
and jury. 

The Court: All right. 

Mr. Darlington : Is it necessary to waste time over the bill of 
sale? Read the part you want. 

Mr. Woodard: How is the jury going to know about it unless we 
read it? 

Mr. Darlington : It is like any other bill that I ever saw. 

Mr. Woodard: By the way, I asked you to give me the original. 
I will ask you to give it to me now. 

Mr. Darlington: We agreed to put in the other, and I did not 
look for it. 

Mr. Woodard: If it is of any special inconvenience to you I will 
not ask you for it. 

Mr. Darlington: I will see if I can find it. 
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Mr. Woodard: If the Court please, and gentlemen of the jury, 
this is the bill of sale which we are now about to offer in evidence; 
and I will read it to you. This bill of sale, gentlemen, bears date 
the 18th day of- 

The Court: August 18th. 

Mr. Woodard: Yes, sir; the 18th day of August. That is the day 
following the signing of the contract. 

42 The Court: Following the date of the note. 

Mr. Worthington : Yes. 

Mr. Woodard: Also that, your Honor. It reads: 

“United States of America * * * Bill of Sale of Enrolled 

Vessel. * * * To all to whom these Presents shall come, (Greet¬ 

ing: Know ye. That O. G. Staples, of Washington, 1). C. Sole owner 
of the Steam Yacht or vessel, called the Idler of Alexandria Bay, 
N. Y. of the burden of 41 net tons or thereabout, for and in consid¬ 
eration of the sum of one dollar ($1.00) and other valuable con¬ 
sideration. to him in hand paid, before the sealing and delivery of 
these presents, by W. W. Umbenhauer, and E. K. Fox, of Philadel¬ 
phia, Pa., and Washington, 1). C., Besp., the receipt whereof I do 
hereby acknowledge and am therewith fully satisfied, contented, and 
paid, have bargained and sold, and by these presents do bargain and 
sell, unto the said Umbenhauer, and Fox, Their executors, admin¬ 
istrators and assigns, all of the said Yacht or vessel, together with 
the fixtures and the masts, bowsprit, sails, boats, anchors, cables, 
tackle, furniture, and all other necessaries thereunto appertaining 
and belonging; the certificate of the enrollment of which said Yacht 
or vessel is as follows, viz:”- 

Now, I take it, unless Mr. Darlington wants me to read the en¬ 
rollment of her, that that will not l>e necessary. 

Mr. Darlington: Where is that? 

Mr. Woodard: That is on the second page, Mr. Darlington, if 
you have one just like this. It gives the official number. 

Mr. Darlington: Yes; I think you had better read her dimen¬ 
sions. 

43 Mr. Woodard: All right. (Reading:) “Official number, 
100399.’ In conformity to Title L, ‘Regulation of Vessels 

in Domestic Commerce,’ of the Revised Statutes of the United 
States, Oren G. Staples of Alexandria Bay, N. Y. having taken and 
subscribed the oath required by law, and having sworn that he is 
a citizen of”- 

Mr. Darlington: I do not care for that. 

Mr. Woodard: This is Mr. Staples. This is a copy of an en¬ 
rollment which took place some time in the past. 

Mr. Darlington: All I care for is to show the character of the 
vessel, a little further down there. 

Mr. Woodard: The capacity under tonnage deck was 54 ton*; 
the capacity between decks above tonnage deck—it does not appear 
here. Capacity of enclosures on the upper deck- 

Mi. Darlington: Just give the total enrollment. 

Mr. Woodard: Let me use that copy, Mr. Darlington. This is 
so poorly written that I can scarcely read it. It reads: “As appears 
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by former permanent enrollment. No. 4S. dated Port and District 
of Cape Vincent. X. Y. May 2(>th, 1905, Now surrendered because 
of change of owners, and said enrollment having certified that the 
-aid vessel i> a screw steam yacht; that she has one deck, two masts; 
plain bead, round stern; that her length is 95.3 feet, her breadth 
15.0 feet, her depth 0.3 feet, her height — feet; that she measures 
as follows:”- 

Mr. Darlington: The rest T do not care for. 

Mr. Woodard: You do not care for the tonnage? 

Mr. Darlington; No. 

Mr. Woodard: That enrollment is certified to by the collector 

of Customs. Then below-- 

44 Mi-. Darlington: The net tonnage is 41. 

Mr. W oodard: Yes; the net tonnage is 41. “To have and 
to hold the said Steam Yacht ‘Idler’ and appurtenances thereunto 
belonging unto them the said W. W. Umbenhauer, and E. K. Fox, 
their executors, administrators, and assigns, to the sole and only 
proper use. benefit, and behoof of them the said W. A\ . Umben- 
hauer. and E K Fox. their executors, administrators, and assigns 
forever: And I the said O. Cl. Staples have and by these presents do 
promise, covenant, and agree, for myself, my heirs, executors, and 
administrators, to and with the said W. W. TTnbenhauer, and E. K. 
Fox. their heirs, executors, administrators, and assigns to warrant 
and defend the title and fixtures belonging to and with the Steamer 
‘Idler’ and all the other before-mentioned appurtenances against all 
and everv person and persons whomsoever. And that I have the 
sole and onlv right to sell and transfer the said vessel in the man¬ 
ner as herein set forth. 

“In testimony whereof, the said Oren G. Staples has hereunto 
set his hand and seal this ISth day of August, in the year of our 
Lord one thousand nine hundred eight. 

0. G. STAPLES, [seal.]” 

Signed, sealed, and delivered in presence of 
E. S. CLARK. 

GEOPGE T. DURANT. 


Mr. Woodard: We offer this bill of sale in evidence, if the Court 
please. 

Said Rill of Sale is as follows: 


45 United States of America. 

IllII of Sale of EnrollVessel. 

To all to whom these presents shall come, Greeting: 

Know Ye, that O. G. Staples, of Washington, D. C., sole owner 
of the steamer or vessel called the Idler of Alexandria Bay, of the 
burden of 41 tons or thereabout, for and in consideration of the 
sum of one dollar# and other consideration to him in hand paid, be¬ 
fore the sealing and delivery of these presents, by W. W. Umben- 
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hauer, of Philadelphia, Pa., and E. Iv. Fox, of Washington, D. C. 
the receipt whereof 1 do hereby acknowledge and am therewith 
fully satisfied, contented, and paid, have bargained and sold, and 
by these presents do bargain and sell, unto the said W. W. Umben- 
hauer and E. K. Fox, their executors, administrators and assigns, 
all of the said Steam yacht or vessel, together with the fixtures, the 
masts, bowsprit, sails, boats, anchors, cables, tackle, furniture, and 
all other necessaries thereunto appertaining and belonging; the cer¬ 
tificate of the enrollment of which said steam yacht or vessel is as 
follows, viz: 

Enrollment No. 18, Official No. 100,899. 

Enrollment. 


In conformity to Title L, “Regulation of Vessels in Domestic Com- 
merce”, of the Revised Statutes of the United States, Orren G. 
Staples, of Alexandria Bay, N. Y., having taken and subscribed the 
oath required by law, and having sworn that he is a citizen of 
the United States and the sole owner of the vessel called the Idler 
of Alexandria Bay, whereof (). G. Staples, a citizen of the United 
States, is master, and that the said vessel was built in the year 
40 1880, at New York, N. Y., of wood, as appears by P. E. No. 

10, dated Cape Vincent, N. Y., May 20th, 19(H), now sur¬ 
rendered owing to change of owners,, and said enrollment having 
certified that the said vessel is a screw steamer; that she has one 
deck, two masts, plain head, round stern; that her length is 95.3 
feet, her breadth 15 feet, her depth 0.8 feet, her height — feet; 
that she measures as follows: 

Tons. 100 th. 

Capacity under tonnage deck . 54 17 

Capacity of inclosures on upper deck. 8 12 

Gross Tonnage . 57 

Total Deductions . 15 83 


Net Tonnage . 41 

Given under my hand and seal at the Port of Cape Vincent, N. 
Y., in the district of Cape Vincent, N. Y., this 18th day of May, 
in the year one thousand nine hundred and eight. 

WILLIAM W. AVERY, 

Dep. Collector of Customs. 

To have and to hold the said Steam Yacht “Idler” and appur¬ 
tenances thereunto belonging unto them the said W. W. Umben- 
hauer and E. K. Fox, their executors, administrators and assigns 
forever, and I, the said Orren G. Staples, have and by these presents 
do promise, covenant, and agree, for myself, my heirs, executors, 
and administrators, to and with the said W. W. Uml»enhauer and 
E. K. Fox, their heirs, executors, administrators, and assigns to 
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warrant and defend the said Steam Yacht idler and fixtures and all 
the other before-mentioned appurtenances against all and even’ 
person and persons whomsoever. And that I have the sole 
47 and only right to sell and transfer the said vessel in the 
manner as herein set forth. 

In testimony whereof, the said Orren G. Staples has hereunto set 
his hand and seal this 18th day of August, in the year of our 
Lord one thousand nine hundred and eight. 

0. G. STAPLES. 


Signed, sealed A delivered in the presence of, 

E. S. CLARK, 

GEORGE T. DURANT. 

Said Bill of Sale was indorsed on the back as follows: “Bill of 
Sale of enrolled vessel. Oren G. Staples to W. W. Umbenhauer 
and E. K. Fox. Steam Yacht, called the ‘Idler’. Custom-House 
Cape Vincent, N. Y., Aug. 19, 1908 Received for record, 9 H.-M. 
A. M. Recorded book E, page 88. Thos. J. Brady Rep. Coll.” 

And plaintiff duly proved and introduced the following tele¬ 
gram : 

Montreal, August 20, 1908. 
Orren <1. Staples, c o Steam Yacht Idler, Quebec: 

"Will accept title to yacht ‘Idler’ in Philadelphia if you deliver 
there at vour expense and assume liability as to boat and crew vou 
to furnish us a Philadelphia certificate of inspection by United 
States Government as sea going through misrepresentations our ex¬ 
pense has been sufficient. This is final, wire your answer William 
W. Umbenhauer. 

EDMUND K. FOX.” 


And also the following contract : 

48 Montreal, August 21th, 1908. 

*T, Orrin G. Staples, former owner of the steam yacht ‘Idler’ 
recently sold to Win. W. Umbenhauer of Philadelphia, Penna., 
and Edmund K. Fox, of Washington, D. C., do hereby certify that 
in consideration of the purchase price and the sum of one dollar 
in lawful money, I hereby agree to deliver in Philadelphia, Penna., 
in as good condition as she now is, (natural wear and tear ex¬ 
cepted) said steam yacht ‘Idler’ and save the said purchasers harm¬ 
less of any loss occasioned to yacht or crew, and in the event that 
said boat is lost at sea or any trouble should arise from her inspec¬ 
tion certificates or any legal forms required, or should any suits be 
filed by sailors or any members of the crew or any other person or 
persons, then in any of said events, I am to be liable for any and 
all such losses or damages as the boat is to be delivered to the said 
owners in the port of Philadelphia, Penna., at my liability and re¬ 
sponsibility, according to th e above, and a certificate of insp ection 
isHo l>e fun rr^iTTjv file tO^tffiver sauTTacdit to the Tort of Phil's- 
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“I further agree to pay the sum of three hundred dollars ($300) 
in cash towards defraying the expenses of taking the said yacht from 
Quebec, to Philadelphia, Penna. 

“I further agree that Captain L. G. Davis is in my employ, and 
that I am to pay his wages during the voyage in question, anj^that 
this agreement shall not in any way effect any prevtotETagfeem^fil J 
the slid parties have made. --—-^ 

‘‘Signed and sealed in the presence of witnesses this twenty- 
seventh day of August, A. P., 1908. 

49 O. G. STAPLES. 

W. W. UMBENHAUER. 

E. K. FOX. 

Witnesses: 

A. WILLIAM SPERRY. 

At this point upon the statement of counsel for plaintiff that they 
desire to he heard upon the completing of evidence as to representa¬ 
tions or statements as to the sea worthiness of the yacht and the 
truthfulness of it, counsel for defendant Fox offered to produce 
evidence that Staples said at the time of the sale of the Idler that 
he (Staples) personally knew that she was a seaworthy boat: that 
he knew that she would carry 250 passengers and was equipped for 
the sea; that Staples did not know these things but in fact knew to 
the contrary—whereupon plaintiff’s counsel objected to the intro¬ 
duction of any evidence of this character on the ground that oral 
evidence might not he introduced to vary or add to the written 
contracts, which said objection was bv the Court overruled and the 
plaintiff then and there noted an exception, which was duly allowed 
by the Court, whereupon it was stipulated and agreed that said ob¬ 
jection and exception should apply to all evidence which relates to 
the seaworthiness of the vessel or to her carrying capacity or equip¬ 
ments. 

Thereupon, at the request of counsel for the plaintiff, 
the court instructed the jury as follows “of course gentle¬ 
men, you understand there are two parties here. These two 
notes were made at the same time and are held by these two dif¬ 
ferent parties, so that evidence how one party came by a note must 
not influence you in regard to the other at all. Keep your minds 
separate as to how the titles were required by the different plain¬ 
tiffs in the cases, all the other testimony, as far as I know, 

50 will be applicable to both cases, as to matters of defense, 
if there are any.” 

After the Court had held that in view of the evidence in the case 
above set forth as to the negotiation and arrangement entered into 
between the plaintiff and Mr. Staples in regard to the suit evidence 
as to the alleged fraud in the sale of the Yacht Idler by Staples to 
the defendant was admissible, counsel for the plaintiff stated to the 
Court that from that time on they intended to try the case as though 
Mr. Staples were the plaintiff. 
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51 The defendant, to maintain the issue on his part joined, 
read the deposition of George W. Bellevue, taken in Phila¬ 
delphia. Pa., Feb’y 1, 1911 and by stipulation then made between 
counsel to he read in evidence in causes 51,443, and 52067 in sub¬ 
stance as follows, previous to which the following objection was 
made to anv testimony as to the construction or any alleged defects 
of the Idler, on the ground that the plaintiff held in due course ai d 
could not he hound by anything which transpired when the boat 
was sold; That witness resided at Philadelphia; 68 years of age; is a 
marine superintendent in towing and steamship business; built live 
or six tug boats; has bought and sold tug boats; also barges ami-re¬ 
built several boats; hold a Government and Master’s License ai d 
been an engineer for forty or fifty veal’s and a master about thirty 
years: that witness saw the yacht Idler in the Port of Philadelphia 
in September, 1908, at Coopers Point; witness took a tug boat and 
went around her and saw that she was hogged pretty bad; witness 
bad no interest in the Idler; only saw that she was a new arrival; 
witness explained that he meant by being “bogged” that the stern 
bad dropped down which showed a weakness in the construction of 
the bull; not built of heavy enough timbers or not being properly 
fastened or getting ashore in some places or not lying on level bot¬ 
tom; that to lengthen a boat amidships would tend to weaken it; 
lengthening necessitates the cutting in two of both the keel and toe 
kelson: that the effect of a hogged condition would he it would keep 

getting worse and cause a leak; a boat originally 90 feet 

52 long, then lengthened 25 or 30 feet, makes a narrow con¬ 
tracted boat which will roll work and strain in sea waves and 

would not be a safe boat to go to sea; such a boat is not a safe boat 
to go to sea in; that the boilers and engine of the Idler seeme 1 ml 
right; he was down in the engine room and looked at them hut he 
did not make a thorough examination of them; that the outside 
looked as though she bad worked; that the seams looked to he open; 
that by working witness meant when a vessel is strained from rolling 
or twisting in a heavy sea which opens the seams and butts; that 
later witness went aboard the Idler at the time of her sale at Phila¬ 
delphia; Witness was then asked: 

Q. What did she sell for? 

To which question counsel for plaintiff, at the trial, objected >n 
the ground that if she wa< sold at public sale it was not competent 
evidence on the question of her value, no such objection having been 
made at the time the deposition was taken or within ten days after 
the return thereof. Objection was overruled and exception allowed. 
Witness answered that the Idler sold for $3,500.00, something more 
or less, which was more than witness, who had gone there to bid, 
was willing to pay for her and that there were 25 or 30 people at the 
sale. Witness then testified that the length and breadth of the )*mt 
would make her a poor sea boat but that if the boat was thoroughly 
* caulked all over she would be all right to go from Cape to Cape!%av 
from the Delaware Bay to Sandy Hook or Capes of Virgin 1 ’a, 

53 or she might make short runs or short harbors but to go to 
Cuba or Havana or some such place witness would not want 
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to go iu her; that the vessel would be all right in smooth seas but it 
would not pay to go out in heavy weather ; you would have to pick 
your weather to make your runs. 

On cross-examination tlie witness testified lie did not measure the 
length of the Idler or her breadth except by looking at her; that 1 e 
<1 id not measure the depth or the draft of the Idler; that he couhl 
not tell what the condition of the bottom was when she was in the 
water; that if she was on the ways witness could see what work was 
done and whether it was properly done. Witness would not say that 
a vessel in a hogged condition would not be seaworthy but that a 
boat of the Idler’s dimensions would be very uncomfortable in sea 
waves or rolling and he did not think would be safe at sea; Witness 
was then asked: 

Q. Tf this vessel came from Quebec around to Portland, Maine, in 
heavy weather, and then from Portland and Poston to New York, 
would that indicate that she was seaworthy. A. Well, I do not know 
what you call heavy weather: T would have to know what kind of 
weather it was; perhaps that is what put her in the condition in 
which she now is. That he did not see her before she left Quebec; 
that had lie seen her before he might say something different; that 
he was talking from what he saw of her at Cooper’s point and Pier 
40. Witness stated that if the wind was blowing thirty >r 
54 forty miles it would kick up a good sea; that if the vessel wa¬ 
in a sea blowing thirty or forty miles an hour and was out 
say for twelve or twenty-four hours, witness thought it would shake 
her up and give her a good tussle and that anybody could see that 
the Idler was hogged; witness saw it at a distance of from 300 to 
500 vards. 


Q. Put if she went through that kind of weather would von re¬ 
gard her as a pretty good vessel? A. May be she was better then 
than now; that kind of weather may have put her in the condition 
she is now. Witness then stated that he was interested in a yacht 
called the “Mermaid’ and that just at the time the Idler came to 
Cooper’s Point he was trying to sell the Mermaid to Mr. Umbenhaeur 
and had been for a day or two; that witness saw Mr. Umbenhauer 
after the Idler came and was told by him that he, Umbenhauer, 
wanted to buy a boat and witness tried to sell him his boat, the Mer¬ 
maid. Witness then testified that hogged vessels went to sea hut that 


they had a good deal of trouble, leaking; that the Idler would he 
good on the Delaware River and Pay and between the Capes, in fair 
weather; that he based his opinion that the Idler was unseaworthv 
upon the fact that she appeared hogged and her length appeared too 
great for her width; that he noticed that some of the caulking was 
loose on the outside, and that if coining from Quebec to New York, 
she was on the water in heavy weather, that fact would not affect his 
judgment as to her sea going qualities, because he did not 
55 know how long she was in it. 

Q. Did you at any time tell Mr. Umbenhauer of these de¬ 
fects? A. 1 do not know that I did. I do not remember telling 
him. I do not know that I told anyone, unless in general way of 
talking. I had been talking about it at the time I thought of buying 
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it with a party. I To further testi fk 1 that lie gave Umbenhauer no 
advice with reference to buying the Idler. 

The defendant to further maintain the issue on his part joined 
called as a witness Charles Bellevue, taken at Philadelphia, Pa., 
on the 1st day of February 1011 under like stipulation, then made 
to l>e read in both causes, who testified as follows; that lie is a chief 
engineer, master and pilot; (>3 years of age; connected with vessels 
for fifty-five years. It was stipulated at this point that the objection 
made t<> the testimony of the former witness should apply also to 
this one. 

Witness saw the Idler and did not take notice anv more than he 
noticed she was hogged; that witness was never aboard of her, and 
that he did not think she was adapted to the purpose of sea-going. 
It depends mi the stress of weather. Witness was then asked: 

Q. To what extent in your opinion would the hogged condition 
affect the safety of the boat on the sea and in bad weather? A. I 
could not say. 

50 Witness saw the Idler from the deck of his own boat. 

On cross-examination the witness testified that she looked 
all right to him except that hog; that he was four or five hundred 
yards away; that she was down at both ends and up in the center. 
Witness had seen a great many hogged vessels, some slightly hogged 
and some very had. and they all continued to go to sea; that witness 
observed the Idler to he slightly hogged, not any great hog but 
slightly hogged; that witness did not regard the Idler as a sea-going 
boat, not on account of her hogged condition, but just generally, 
would assign no reason; that her hogged condition might and might 
not be a detriment to her going to sea. Witness stated that the put¬ 
ting of a new keel on a boat would stffen her up. Witness thought 
that she would he all right to go to sea in fair weather, but that with 
his present exjierience he would not want to l>e at sea with her in had 
weather; that Mr Umhenhauer had talked with him in regard to his 
, having purchased the Idler and about her seaworthiness, etc., and 
that he. Mr. I inl>enhauer, was negotiating about purchasing or 
chartering witness' boat; that Umbenhauer told witness he had 
bought the Idler; witness was then asked this question: 

Q. If this hogging of the keel or raising of the keel was not 
enough to effect the engine, would it he sufficient to affect the sea¬ 
worthiness of the boat? A. No, but 1 am not talking about sea¬ 
worthiness; I will not come in on that point. If everything 1 
57 say goes down, I ain’t going to say much. 

The defendant, further to maintain the issue on his part joined, 
read the deposition of William G. Bishop, taken in the City of 
New York on the 2d day of February 1911, under like stipula¬ 
tion then made, to be read in both cases, in substance as follows; 
resides at Fort Jefferson, New York; master of a vessel thirty years; 
At this time counsel for plaintiff objected to any and all questions 
and answers concerning the connection of this witness with the yacht 
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Idler because immaterial and incompetent to affect the plaintiff as 
holder of the note in due course, and it was stipulated that the ob¬ 
jection should be regarded as obtaining throughout the testimony of 
the witness as far as applicable between counsel. Witness then tes¬ 
tified in substance that he went to Montreal to pilot the boat to Phila¬ 
delphia at the instance of Captain Davis; that he found that the 
yacht had no certificate of inspection for the waters which she was 
about to navigate, that is, the Atlantic Coast, and without such she 
could not lawfully proceed; witness spoke of this to Captain Davis 
after the boat arrived at Quebec and Davis said he thought every¬ 
thing was all right; that witness told Captain Davis to get a pilot to 
take her to Quebec; that at Quebec witness told Capain Davis they 
would have to get the boat’s papers; that witness noticed that the 
Idler was hogged very much in the middle which showed a weak¬ 
ness; that that might occasion the breaking of steam con- 

58 nections in the pipes and disable the boat while at sea; that 
witness noticed there was no life boat; that the boats she had 

were onlv for fresh water; that they were not boats that would float 
at sea in rough weather; that witness noticed the water tank was 
leaking and also that hogsheads were carried on the upper deck to 
put water in which were too heavy; that the boat was 130' long and 
about 14' or 15' wide; that such dimensions would not make a sea- 
worthv vessel; that witness met the defendant at Montreal and heard 
that he was contemplating taking his family around on this boat; 
that witness advised defendant that the boat was not safe. 

On cross-examination witness testified that he joined the boat at 
Montreal and went all over her; that witness never measured the 
boat; that it was one hundred and sixtv miles from Montreal to 
Quebec; that they left Montreal in the afternoon and arrived in 
Quebec the next morning between three and four o’clock; that 
witness met Mr. Fox, Mr. Staples and Mr. Umbenhauer at Quebec; 
that witness saw a certificate of inspection on the boat and noticed 
that it read from the foot of Lake Ontario to Fort Covington; that 
the'certificate did not have the indorsement changing the boat from 
a commercial to a pleasure boat like that shown him by cross- 
examining counsel; that she flew a commercial flag and her papers 
showed she was a commercial yacht carrying passengers; that wit¬ 
ness stated that the reason he did not navigate the boat was he did 
not have a pilot’s license from the Canadian Government; 

59 that witness was in Quebec five or six days after the boat’s 
arrival there; that witness had conversation with Mr. Fox 

going down the river from Montreal to Quebec, and told Fox and 
Umbenhauer he did not consider the boat seaworthy; that witness 
only told Fox about her papers; that witness never measured the 
length, breadth or depth of the boat. 

Q. Did you intend to say that this Idler described in this cer¬ 
tificate of inspection was unfit to go to sea? A. I say she was not 
seaworthy. 

Q. What you mean to say is that she could not go to sea when you 
saw her and were aboard of her because she had not that endorse- 
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ment. (Meaning the endorsement in the certificate of inspection.) 
A. That is what I mean to say. 

(). So the reason which impelled you from proceeding with the 
boat was the fact that she had not such an endorsement as I read 
you. A. That is the reason, yes. I say, that is the reason. The wit¬ 
ness further testified that as far as he and the crew were concerned 
they took chances always, that was their business, but that he did 
not want to be responsible to the other people on the boat as pas¬ 
sengers because he considered that was a ri-k on account of the boat 
not being a sea-going boat, and he told Captain Davis the party 
better not go and told Mr. Fox he had better not go because he 
thought that was considerable risk. Witness then said that it was 
the captain's duty to get the papers. 

00 The certificate shown the witness was subsequently intro¬ 

duced in evidence by the plaintiff and is in words and figures 
as follows: 

[A cr ( )SS the face.] 

The character of this steamer is hereby changed to that of a 
pleasure yacht, and permitted to proceed coastwise to the port of 
Baltimore, Md. 

J. R. M. AND R. C„ 

Local Inspectors. 

Oswego, X. Y.. September 1, 1008. 


Form 843. 


This Certificate Expires July 9. 1909. 

Department of Commerce and Labor. 
Steam-boat-inspection Service. 

Certificate of Inspection for Passenger Steamers of One Hundred 
Gross Tons and Under, (Section 4426, Revised Statutes.) 

State of New York, 

District of Oswego: 

Passenger Steamer Idler. 

Application having been made in writing to the undersigned, 
Inspectors for this District, to inspect the Steamer Idler, of Alex¬ 
andria Bay, in the State of New York whereof Orin G. Staples is 
owner and Orin G. Staples is master, said Inspectors having in¬ 
formed that duty, in accordance with the provisions of Title LII, 
Revised Statutes, and the Rules and Regulations of the Board of 
Supervising Inspectors, on the 9th day of July, 1908, do certify 
that the said vessel was built at Brooklyn, in the State of New 
York, in the year 1886; that the Hull is constructed of wood; and, 
as shown by official records, is of 57 gross tons; that the said vessel 
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ha.s — State rooms and — Berths, and is allowed to carry 
61 150 passengers, viz: — First-cabin, — second-cabin, and 

150 Deck or Steerage Passengers; also, is required to carry 
a full complement of officers and crew, consisting of one Master, and 
Pilot — Mate, one Engineer, one Fireman, one Watchman, and one 
Deck Crew (allowed to carry 2 persons when needed in steward’s 
and other departments not connected with the navigation of the 
vessel) ; that the said vessel i> provided with one triple compound 
condensing Engine of 9VL>, 14 & 24 inches diameter of cylinders 
and 1-2 12 feet stroke of piston, and one Boiler, 8 feet in length 
of case and 84 inches in width, made of lawful Iron tape in the 
year 1890, and is allowed a steam pressure of 200 pounds to the 
square inch, and no more. The said vessel is j>ermitted to navigate, 
for one year, the waters of the River St. Lawrence from foot of Lake 
Ontario to Fort Covington, and touching at intermediate ports a 
distance of about — miles and return. 

Me further certify that the said vessel at the date hereof is, in 
all things, in conformity with the law. The following particulars 
of inspection are enumerated, viz: 


M ater-tight Cross bulkheads, 

No. one 

Has permanent stairways from 

main to upper deck. - 

•nchors, No. 2 Cables, No. 2 

1 )rags No.- 

Has wire tiller ropes and chains 
Has iron rods or chains 
ilas additional steering appa¬ 
ratus, consisting of Iron 
62 Has wire bell pulls yes 
Has signal tubes from 
pilot house to engine room yes 
lias name in letters not less than 
six inches long on side of pilot 
house yes 

Location of whistle ford of 
funnel. 

Compasses No. one 

Has signal lights six inches 

Metal lifeboats No - 

M ooden lifeboats No. 3 

M T orking boat No one 

Collapsable (folding) life-boats, 
No. —- 

Every lifeboat has equipment in 
accordance with the*rules yes 
Boiler plate 
Thickness of 
Tensile strength of 
Ductility of 

5—2437a 


Life rafts No- 

Life-preservers No. 158 
Auxiliary life-saving appliances, 
No and kind—1 cork rings. 
Has line-carrying projectiles, 
and means of propelling them 


Fire extinguishers 

No. 2 

Portable hand tiller 

pumps No.. 

Double-acting baud fire 
pumps, No. one 

Hose-internal diameter of, 

inches . 1 y 2 

Length of feet 50 
Fire buckets No 13 

M’ater barrels No. - 

M ater tanks No - 

Axes No 2 

Stoves securely fastened to 
deck yes 

Has 2 copies Steamboat Laws 
on board yes 

Has 2 copies Pilot Rules on 
board yes 

Main boilers, No. 1, 

Roberts #206 

M T hen built 1890 

M T here built Red Bank, N. .T. 

By whom built E. E. Roberts 
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Record in Local inspectors ollice 

ut . * 

Boiler shell — drilled — 

— 1 — i 

Thickness of plate found 

/100 inch 

Longitudinal seams 

.riveted 

Holes*. 

Steam pressure allowed 

•200 lbs. 

Hydrostatic pressure 
applied 300 lbs. 

Flues No. 


Length . . 

Diameter 

Thickness 


Safety valves 3" dia No. one 
Aggregate area 7.06" 

Steam gauges No 2 

Gauge cocks No 3 

Low-water gauges No one 

Fusible plugs No - 

Feed pumps for boilers - 

No. 2 steam pumps and an in¬ 
jector 

Steam pumps, double-acting 
No 2 Duplex Donkey boilers;, 

No — When built, 1- 

Where built . 

By whom built . 

Diameter of . 

Thickness of plate. 

Tensile strength of plate. 

Ductility of plate. 

Record local inspectors’ office 

at.* 

Steam pressure allowed to donkey 

boiler . lbs. 

Hydrostatic pressure applied to 
donkey boiler . lbs. 


JOHN R. MOLTIIER, 

Inspector of Hulls. 

ROBERT CHESTNUT, 

Inspector of Boilers. 


State of New York, 

District of Oswego, ss: 

Subscribed and sworn to before me this 11th day of July, 1908, 
by John R. Molther Inspector of Hulls, and by Robert Chestnut, 
Inspector of Boilers. Custom-House, , - 19—. 

- of Customs. 

I hereby certify that the above certificate is a true copy of the 
original on file in this office. 

[Across the face.] 

We hereby certify that this is a true copy from the records of this 
office. 

JOHN R. MOLTHER, 
ROBERT CHESTNUT, 

U. S. Local Inspectors of Steam 

Vessels, Oswego, N. Y. 


March 21, 1911. 
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’•'Inspectors may in all cases accept the record as given in this 
certificate when the Steamboat is inspected in a district other than 
that where the record is kept, noting in Form 840A the date of cer¬ 
tificate and place of inspection. 

On vessels of 25 gross tons and upward, two copies of this certifi¬ 
cate must be kept on board, one copy of which must be framed under 
glass and placed in a conspicuous place in the vessel where it will be 
most likely to be observed by passengers and others. On vessels of 
less tonnage, two copies of this certificate must be kept on board to 
be shown on demand.— (Section 4425, Revised Statutes.) 

Approved Julv 19, 1909. 

GEO. UIILER, 

Supervising 1 nspector-General. 

CHARLES NAGEL, 

Secretary of Commerce and Labor. 

Witness testified that the Idler lacked a life boat and sea anchor 
and fire apparatus. The duties of a master are to see that all 
papers are recorded; that they are posted where everybody can 
see them and always around for inspection of anyone. With the 
endorsement changing the boat to a pleasure yacht she would have 
been permitted to proceed, subject to being supplied with 

64 proper equipment. If she made the trip safely in stormy 
weather this would not change witness’ opinion. She might 

not do it again. All unsea worth v boats do not go down in stormy 
weather. Understood Fox’s people were to join the boat at Castine, 
Maine. 

And further to maintain the issue on his part joined, the defend¬ 
ant offered Orren G. Staples as a witness who in substance testified 
that when the Idler was sold at Philadelphia she was bid off by Mr. 
Harding and Mr. Ross for witness; that witness continued to own 
the boat until some time in April, 1909, and then sold her to a man 
by the name of Burford; that from the time of the purchase in 
October, 1908, until the sale in April, 1909, witness put no repairs 
upon the boat. 

And further to maintain the issue on his part joined, the defend¬ 
ant offered Martin De Mass, as a witness, who testified in substance 
as follows; that he was a watchman at the Coart Survey; that wit¬ 
ness was a ship-builder for over thirty years on the Erie Canal and 
in the West; that he also built steam boats and sail vessels; that he 
looked over the Idler in the summer of 1910, with naval constructor 
Williams; that he found the Idler in pretty bad shape; that he used 
a knife to test her planking outside and could put the knife through 
it almost any place above the water line; that at the time the boat 
was at the foot of 8th Street, in Washington; that witness 

65 and Williams looked the boat over inside as far as they could 
and found a good deal of concrete in the bottom of the boat 

where she had been repaired with concrete; that they then took a 
small boat and went around the outside; that he found one place 
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under the stern of the boat as much as six inches across where there 
was no plunking at all—nothing but concrete; that the Idler looked 
as if she had been lengthened out ; that she was in poor shape up 
and down and what they call hogged up in the middle and down at 
each end: that witness had never seen concrete used in the construc¬ 
tion or repair of vessels before; that they used wood when he worked 
at the trade: that witness stated that the concrete had been poured 
right in between the frames; the largest place witness saw was the 
hole in the stern—about >ix inches across and no planking in it at 
all; nothing but the concrete inside: that witness could not see the 
concrete block from the inside—it was way up in the stern of the 
boat, above the water line about six inches; that if a carge or a num¬ 
ber of passengers had been placed on the boat, the distance of the 
concrete above the water line would have been a good deal less and 
that at sea it would have l>een under water part of the time; witness 
gave it as his opinion that a sound boat built of good timber ought to 
last ten years without showing any rotten places; that witness 
thought that a hogged condition was an evidence of weakness—that 
the boat would break in two. 


On cross-examination witness testified that he could not say 

66 that a boat in hogged condition could not sail the ocean and 
go through storms: that when a vessel gets in that condition 

(meaning hogged condition), they always put rods in, clamps to 
hold each end. with a bridge truss; that they could be fixed so as 
to be made safe: that he could not tell how much it would cost to fix 
the Idler so she would be safe; that witness had not built a boat for 
about thirteen years in consequence of having lost his arm; that the 
class of boats that witness built were from 100' to 150' long and 
consisting of schooners and barges. 

Witness was then shown a model and asked to mark the place 
where the cement place was in the l>oat; witness did so and stated 
there was an opening in the plank at that point about six inches; 
that it was not a square hole—it had rotted out—the plank had 
dropped out of it; that in that hole cement had been poured on the 
inside of the boat; witness could not tell how much cement was used 
because he could not get at it but could only just see it; the wit¬ 
ness stated that he found a number of rotten places in the planks 
where Mr. Williams could put the blade of his knife through and 
that he collected some rotten plank and brought it along; that wit¬ 
ness could not tell exactly where the samples (which were produced) 
were taken from; that it went clear along the side—they found 
spots everywhere all along above the water-line; they couldn’t see 
below the water line; that they tested along at different places and 
it was rotten all the way round, as far as they went; that 

67 there were no other holes that he knew of through the plank¬ 
ing although there were soft places where his knife blade 

went through all around the sides and in the rear, everywhere, and 
all above the water line; that witness could not see below the water 
line; that the boat was at the dock and the starboard side was all 
they could see; that the lines of the boat were crooked and uneven 
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and should have been straight—witness alluded to the rail which 
looked really broken in two by the looks of it; that witness did not 
see the keel or kelson; except the kelson away aft; that if the boat 
had been lengthened it would show in the middle—witness could 
not see the middle; that witness had never been on the ocean except 
from New York to Fortress M unroe, during war times, but had been 
on the Great Lakes; that they had very heavy storms on Lake 
Michigan; that witness examined the boat at the instance of Mr. 
Fox; that wood generally rots faster between wind and water than 
it does above and below. 


And further to maintain the issue on his part joined, the de¬ 
fendant offered as a witness William E. Burford, who testified in 
substance as follows: that he purchased the Idler in March, 1909, 
and owned her just one year; that no repairs were made from the 
time of purchase until the following January; that when witness 
bought the Idler she was all housed in and the machinery un¬ 
coupled; that he made no changes alterations or repairs in the hull. 


And further to maintain the issues on his part joined, the 
08 defendant offered as a witness Charles W. Wright, who 
testified in substance as follows: United States Local In¬ 
spector of Hulls for Baltimore District; that witness was on board 
the Idler twice during the months of July and August, 1910; wit¬ 
ness was on her at Baltimore and again at Annapolis; that he did 
not consider the Idler a seagoing vessel in every sense of the word; 
she was without the necessary water-tight bulkheads to be a vessel 
carrying passengers for hire on the ocean or coast beyond at least 
a fifteen mile limit from any bay or harbor along the coast; that 
bulkheads are for the purpose of keeping the vessel afloat in case of 
an extensive leak; that the Idler did not have the three necessary 
bulkheads that were water-tight; she had one but I am not positive 
whether it was water-tight or not; that she had what might be 
termed a temporary bulkhead but it was not water-tight within the 
meaning of the buy; that a bulkhead is a partition generally cross¬ 
wise of a vessel, dividing it into different compartments; that the 
Idler had no auxiliary boilers neither had she a donkey boiler as 
required bv the Regulations, without which it would be"impossible 
to get a license to operate her to carry passengers on the ocean for 
hire. The Regulations were produced and section 4490 of the 
Revised Statutes and the Act of July 9, 1886, 24 Stats. 129, were 
read; witness testified that Atlantic City was over sixty-five’miles 
from Cape May, which was the northerly cape of the Delaware Bav. 
Witness leferred to Section 8 Rule 2 of the Regulations with refer¬ 
ence to Donkey engines, which read as follows: 

69 “ Every sea-going steamer carrying passengers for hire 

“ shall be supplied with an auxiliary or donkey boiler, of 
“ sufficient capacity to work the fire pumps' and such boilers shall 
“ be placed below the lower decks, except on single deck vessels on 
an> steamer hereaftet built or applying for first inspection as a 
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“ passe 11 ger steamer; donkey boiler^ must 1 >c inspected in the same 
“ manner as the main boiler.” 

That without the donkey boiler the Idler could not have obtained a 
license to operate at sea earning passengers for hire except within 
the fifteen mile limit; that private yachts are not required to have a 
donkey boiler described by Section 8, Rule 2; that private yachts 
are not required to have three water-tight bulkheads. 

And on cross-examination witness testified that the bulkhead 
forward could be seen by anybody going over the vessel; that the 
Idler had two other bulkheads but they were not legally constructed 
within the meaning of the law; anybody going over the boat could 
have seen them; witness was then asked: 

(J. Let me see the Regulations which you were referring to a 
moment ago: Is there something in here about the private yachts 
and pleasure vessels? A. I think not, it only says which it applies 
to and not which it does not apply to. 

Set*. 4490 of the Revised Statutes applies to bulkheads, and the 
Act of July 9, 1886. 24 Stats, at Large, 1*29; that the tonnage 

70 of the Idler was 54 or 57 tons. Witness testified that there 
were no separate regulations regarding yachts; that all the 

regulations are contained in the pamphlet; that the regulations re¬ 
quire a metallic life-boat for ocean-going steamers carrying pas¬ 
sengers for hire; that it is also necessary on bay and river steamers 
carrying passengers for hire unless exempted by the Supervising In¬ 
spector of the District: witness then said that he was not positive 
whether the Supervising Inspector could exempt a metallic life¬ 
boat for ocean sendee; that the Board of Inspectors, of which wit¬ 
ness was a member, issued a license to the Idler about August, 1910. 
Witness was then shown the certificate of Inspection with the in¬ 
dorsement upon the upper left-hand corner and asked what effect, 
under the regulations, would that have upon this vessel as qualifying 
her for seagoing or for a trip to Philadelphia from the place where 
she was certified, and answered, that that permitted the vessel to 
proceed to Baltimore as a pleasure yacht coastwise; that she could 
stop at Philadelphia under it; witness stated that he had known 
vessels to be hogged from lengthening them, from being grounded 
and strained, and bad designing in new vessels, but having looked 
at the Idler witness did not consider the shape of the vessel pre¬ 
vented the issuing of a certificate. Witness stated that if the vessel 
had been lengthened from 95' to 1*26', and the material used was 
of sufficient size and strength to overcome the sheer strain of the 
longer length, it would not weaken the boat. Witness was 

71 then shown a certificate issued to the Idler in 1910, which 
was read to the jury and he further testified that when he 

inspected her in April, 1909. they were repairing her boiler and 
generally overhauling her. 

And further to maintain the issue on his part joined the defend¬ 
ant offered as a witness Gustave W. Fosrerg, who in substance, 
testified, as follows; that he was a machinist and engineer; repaired 




. 1 





all kinds of vess els, large and small; that he went aboard the Idler 
in January, 1910; that she was anchored off the Washington Bar¬ 
racks and was leaking badly; that he found two feet of water in 
her engine room; that she was sinking; that he went there at the 
instance of Mr. Burford. Witness had her pumped out and got her 
to his dock; plaintiff here objected to witness stating the condition 
of the Idler eighteen months after the sale on the ground that it 
reflected no light on her condition at the time of the sale, but the 
Court overruled the objection and plaintiff s counsel noted an ex¬ 


ception which was duly allowed by the Court and the witness 
ther testified in substance, that he found ice in her which he 


fur- 

had 


taken out; that he opened the floor in the aft cabin and examined 
her condition to see if she was leaking; that he found a general leak 
and put two hand pumps to work and kept men on board to take 
care of her; that she was in his care from January until May; that 
no repairs were made on her while at his dock; that he had to keep 
pumping her on and off all the time; that he examined her 
72 hull after he got her to the dock; that it was soft; had holes 
through in some places above the water line; that he could see 
through them; he meant by soft that she was rotten; that you could 
almost stick your finger through; this was aft just above the water 
line and if the boat had been running this place would have been 
under water; that a sound vessel could not have become that rotten in 


eighteen months; that he saw timbers alongside of the original 
timbers where she had been repaired—pieced out timbers; both the 
old and the new timbers were in the boat; that he should say the 
Idler was 130 feet or 135 feet in length from bowsprit to stern; that 
the boat appeared to have been lengthened because it was hogged, 
considerably >o; that if this boat had been rebuilt with new frames, 
new planking, new stem and new deadwoods in 1904, it was the 
witness’ opinion that she could not have been in the condition in 
which he found her in January. Witness saw some cement patches 
or plugs in the Idler, quite a bit of cement around the keel and 
around the thrust tearing and the shaft alley; the cement was be¬ 
tween the different timbers mostly, aft of the thrust bearing which 
is the hearing where the push shoves the ship ahead and which 
should he among the strongest parts of the ship; the thrust is where 
the power is applied to propel the ship forward; that the timbers 
were about fifteen inches apart and the cement was filled in between 
them an area, I should say, about fifteen inches wide and about two 
feet across the top, in blocks; there was some cement far- 
73 ther aft; witness did not pay particular attention to it. 

On cross-examination witness testified that when boats are 


lengthened they are cut in half and the two ends moved apart; 
lengthening will hog a vessel if it is not properly braced; witness 
indicated on the model where the soft place was, being almost the 
exact .spot where De Mass made a mark; that witness had seen 
cement used in vessels; that it was not an uncommon thing to do; 
that witness only examined the inside of the hull; some of the pipes 
inside had burst; that they connected the forward tanks to the 
boiler feed pump; that the Idler was not repaired while at witness’ 
dock. 
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On redirect examination witness testified that cement is sometimes 
used for ballast, sometime to stop leaks and sometime to strengthen 
the vessel: to stop leaks it is used in wooden boats—old boats; wit¬ 
ness had known cement to he used around the rudder or thrust 
hearing: that cement is used to stop holes in a boat and that in wit¬ 
ness’ experience and judgment it was not good construction. 

On recross-examination witness testified that cement is used in 
all kinds of boats for ballast. 

Bv the Court: 

%/ 

Q. W as anv cement used in this boat to stop a hole or leak in 
the hull? A. It had been poured down in the boat and I could not 
see underneath tlie cement. 

74 Q. Could you see any cement from the outside? A. No, 

dr. because it was on the inside of the planking between the 
timbers and the inner shell of the hull. By timbers the witness 
meant the ribs to which the planking is nailed; that the cement was 
poured in between the ribs. 


Whereupon the defendant to further maintain the issues on its 
part joined called as a witness Henry Williams, who testified in 
substance as follows: he is a naval constructor with the rank of 
liuetenant commander; a naval constructor is charged with the re¬ 


pair and construction of all that relates to the hull of naval vessels 
and the stability of naval vessels and their seagoing qualities and 
seaworthiness; entered the Naval Academy in 1894 and graduated 


1898; took two vears’ course in 


French Naval School of Architecture 


graduated in 1901; made an examination of the Idler on March 


9th and April 27th, 1910, at the pier of the Fosberg Company, foot 
of Eighth Street, in company with defendant Fox the first time and 
Fox and witness De Mass the second time. 


And the witness was asked to tell in what condition he found the 


yacht at said examination, whereupon, the plaintiff, bv his coun¬ 
sel. objected on the grounds heretofore noted with respect to the 
.testimony of the witness Forsberg, but the Court overruled the objec¬ 
tion and plaintiff noted an exception which was duly allowed. 
Whereupon the witness testified subject to said objection and ex¬ 
ception that as regards original construction the Idler was 
75 without the water-tight bulkheads required by law for sea¬ 
going passenger vessels. She had one complete bulkhead not 
water-tight and not covered with iron as required by law. She was 
not fitted with the life boats and the sea drag required by law for 
passenger vessels. The requirements about life boats and sea drags 
relate to seagoing passenger vessels: examined the vessel with refer¬ 
ence to going on the high seas. The vessel was extremely long as com¬ 
pared with her draft. She is light draft. Tier total depth is not over 
six or seven feet and her draft less than half of that—probably a 
good deal less. She was structurally weak as shown by the fact that 
she was hogged, or that the ends had dropped; under the engine 
the structure had sagged showing vessel not sufficiently strong 
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structurally to support force brought on her when navigating; con¬ 
dition of planking generally bad; extremely bad around the stern; 
at least one point very near water line where daylight could be seen 
through; this point would probably be below water line when vessel 
was loaded and certainly would be if she navigated the ocean; she 
would be in danger of foundering; in the absence of water-tight 
bulkheads the water would quickly spread through the vessel; it the 
pumps were not of sufficient capacity or anything happen to them. 

A vessel fifteen feet breadth one hundred and twenty-six feet long 
six feet three inches depth of hold is unusual for seagoing vessel. 
Her depth is very small and the beam i- small as compared with the 
length. There are vessels in the Navy of that length and 

76 beam, but much greater depth; depth tends to give strength. 
In the absence of definite information that the vessel had 

been found stable by actual experiment witness judges there would 
be risk in sending her to sea it is very likely she would be found 
unstable. Went around the exposed side of the Idler in a small 
boat; tested the planking with a pen knife and found it soft in a 
number of places; in others so badly rotted that pieces could he re¬ 
moved; they were in very rotten condition, could be crumbled with 
the fingers. Witness produced samples of wood which he said were 
taken from planks near the water line, which would certainly be 
submerged if the vessel were navigating the ocean. Tested with 
blade of penknife and found planking was soft enough to permit 
forcing penknife into it with not very much difficulty, up to the 
length of a three-inch blade; in some places it was possibl?/ to put 
the handle in too. Did not make a thorough examination of the 
entire planking of vessel but saw several spots approximately in that 
condition; of the spots from which samples were taken one was 
about six inches long the other smaller. Examined the butts around 
the engine hatch which is the weakest point in the deck of a vessel 
and found evidences of opening. If a ship sags it opens the butts; 
hogging has the same effect; it also opens the seams, but not so 
much as it does the butts; found open seams which destroy the 
water-tightness of the hull; found in one place in the planking under 
the stern cement had been used to patch a hole in the same 

77 way you see patches in asphalt in the streets; patch was about 
fourteen inches long and quantity of cement used not large 

but enough to show there had been considerable hole; framing 
around rudder head patched in cement in the same way; cement 
had apparently been there some time—not less than five years; 
planking around its edges had begun to rot; use of cement is bad 
construction—gives no strength to structure; it is extremely dan¬ 
gerous to take a vessel on high seas patched in that way; cement 
will pull away and leave hole exposed. Measured the vessel found 
her 110 feet on deck and 125 feet over all. The measurements not 
absolutely accurate—could not be unless made on dry dock—were 
made with tape line. If the boat was 95 feet long when built, the 
assumption is she was lengthened. Lengthening a boat reduces her 
seaworthiness. If the vessel had been lengthened you would find a 
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difference in the material in 11 ic center of the vessel. If 95 feet 
3 inches long when built, there is no way other than lengthening to 
account for the length that witness found. Weakness due to length¬ 
ening manifests itself in hogging and sagging; it the butts and 
seams were open it would indicate that the vessel had been hogged 
and sagged; the lengthening of a ship would weaken her structurally 
if not well done and hogging, sagging, open butts, and open seams 
would follow; found all'these things in the Idler. 

(y Was there any result to he anticipated from lengthening that 
you did not see, examining where you examined her, with- 
78 out getting down below? A. No; nothing which I have in 
mind. sir. It is possible other indications would be addi¬ 
tional joints where the keel had been cut; did not- examine the keel 
of the Idler. The planking was yellow pine; did not see any oak 
planking at all. Hogging and sagging is unusual unless it occurs 
from structural weakness; in order to determine whether the vessel 
has been badly built, it is usual to examine for open butts and that if 
found is taken a> a sign that the hogging has occurred since the 
vessel was off the ways; otherwise it would have been filled with 
oakum in the caulking; found open butts in the Idler which had 
not been tilled with oakum; my opinion is the hogging and sagging 


had taken place since last on the ways. 

The Idler was not equipped as is customary and as is considered 
safe, and a> is the requirement of law, with sea drag and life boats; 
her anchors and ground tackle not specified by law but bv prudence 


and the various registration societies; 


these anchors were not of a 


size to <uit a sea-going vessel. The oak timbers around the rudder 
post if sound would not have reached the condition in which I 
found them in less than twenty-five years; the planking might have 
reached the condition which I found it in less time, but might have 


been on there for twentv-five years and l>e in no worse condition; it 
could not have reached that condition in two years. 

No water-tight bulkheads on the Idler; I made particular ex¬ 
amination; I have had experience in testing water-tight bulk- 
79 heads. It is not possible to come from Quebec to Philadel¬ 
phia keeping only fifteen miles away from mouth of harbors; 
it is necessary to go more than fifteen miles out—more than 100 
miles at times. There was no condenser in engine room; there may 
have been a keel condenser; the necessity for condenser is to re¬ 
cover the water the vessel used; if a vessel has no condenser the 
vessel must carry sufficient water in her tank; tanks of the Idler 
not sufficient to supply water for any length of time. 

On cross-examination the witness testified in substance as fol¬ 


lows: has heard of cement l>eing used in vessels for ballast and 
strengthening, wooden vessels; has had some experience using it 
on steel vessels—doesn’t know that it is used at all on wooden ones. 


Knows of no requirement of law that would prevent the Idler being 
used as a pleasure yacht on Potomac River, except the general re¬ 
quirement that vessels must be perfectly safe when carrying pas¬ 
sengers for hire; knows of no vessels of same comparative dimen¬ 
sions of Idler in use as ordinary sea-going vessels. 
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Examined only the starboard side of the Idler; took the samples 
from two spots one of which was six inches long and the width of 
the plank which is about four inches; the other not so large and the 
hole not all the way through; went under the stern and could see 
both sides there. Cement was on the inside, but cannot state 

80 clearly where it was because compartment was dark: rotten 
place in the planking, all the way through. Cement was too 

small in quantity for ballast and it is not reasonable to suppose it 
was put there to strengthen—witness assumed it was put there to 
stop hole; is not prepared to state that there was actually a hole; 
saw some cement there and assumed it was put there to stop a hole; 
could not see a hole because it was filled up; cement does not lend 
strength to a vessel. The Tdler has six or seven sleeping berths. 
Tn hogging the ends go down and in sagging the middle goes down; 
the sagging in the Idler is located under the engine and boiler— 
a kink about fifteen or twenty feet. The hogging and sagging is 
not a thing vou would see right awav unless von would know some- 
thing about it. Tf this vessel, in the condition T saw her in. started 
to go round in the ocean from the Gulf of St. Lawrence to Phila¬ 
delphia she would have been in serious danger of foundering, the 
lives of the people on board would have been much endangered, 
because of the hole- 1 through the vessel, the absence of water-tight 
bulkheads and on account of her structural condition—danger of 
her breaking in two; would lie greatly surprised if she was in that 
condition and got around to New York in a good deal of heavy 
weather without anything happening to her indicating any weak¬ 
ness. Witness further testified that he made the examination of 
the Tdler at the request of Commander Dewey of the Navy who is 
a friend of Mr. Darlington, and who witness believes was 

81 asked to get some one who was skilled in such matters. 

Matter of lengthening a vessel is not an unusual propo¬ 
sition: several vessels in the Navy have been lengthened; a vessel 
might he so built as to have the appearance of sagging and hogging 
originally but there was evidence showing that this was not so in 
the case of the Idler—the open butts on deck and sides. The hole 
I saw near the stern post was a hole that anybody could see if they 
were looking for it. My experience has not been confined to steel 
vessels; duties of a naval constructor consist of designing plans for 
vessels but I have had experience in actual work of construction and 
repair, some of it on wooden vessels; we do not alter old wooden 
vessels as to length depth or beam; simply repair them when we 
find evidence of weakness. 

Tf the Idler had been covered with new planking she could not 
in my opinion have reached the condition in which I found her in 
less than ten years; if she had been replanked in 1904 or 1905 she 
could not have reached the condition in which T found her in 1910; 
found one place where there was a rotted condition six inches in 
length, the width of a board; another where I took away some de¬ 
cayed wood where the hole did not go all the way through. It is. 
possible in the construction of a vessel when work is not properly 
supervised to get in sappy rotten or punky wood or defective boards 
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but witness cannot imagine it happening if work were prop- 

82 erlv carried out and supervised. Saw cement on inside in 
the stern; also around the rudder head; saw no cement along 

the keel hut looked only in one place; I have observed cement in 
vessel- with which I have had to do with the construction. The 
part of the vessel between wind and water is subject to more rapid 
decay than the other portion, but it ought not to decay more rapidly 
if it is properly protected; planking decays more rapidly when it is 
wet and dry alternately; if the part that has been alternately wet and 
dry were placed in a situation where it was dried out the effect 
would he favorable; in the Idler the planking was well painted 
and the question of its being wet could not he taken very much in to 
account—dry-rot is only in unsound timber. Discovered the cement 
from the inside; ol>served no holes from the outside; discovered the 
sagging from the outside—from the drop in the rail and the deck 
structure—simply a kink. 

On redirect examination the witness testified as follows, in sub¬ 
stance; the general condition of the planking was such as to indi¬ 
cate that in that vicinity, around the stern, it was all about the 
same age; farther gone in some places than in others but general 
condition about the same and could not have been due to defective 
material; to see the holes it was necessary to he in a boat; they 
could not he seen by a person going on the vessel in a cabin or on 
deck. If the Idler went from the Gulf of St. Lawrence to New 
York Harbor, going into harbors a half a dozen times, with 

83 free use of pumps, that would mitigate my surprise at her 
getting around, considerably; when I said T would he sur¬ 
prised. I had in mind a continuous voyage. 

On re-cross examination the witness testified, in substance, as fol¬ 
lows. my testimony as to the softness of the planking, where I could 
run my knife in up to the hilt, applied to the spot where the hole 
was through; in that neighborhood the wood had rotted to the ex¬ 
tent, in one place, of being entirely gone; in another place being 
so soft that you could poke a knife, handle and all, into it; that 
there were other places of which I made no particular note, but the 
general condition of die planking in that neighborhood, in the 
stern was soft; there were two places where I could run my 
knife in handle and all; the places where I could run the blade of 
my knife in extended well up the side; I tried the planking at in¬ 
tervals of ten or fifteen feet; found one place where it seemed harder 
than others, and I formed the opinion that that was where the ves¬ 
sel was lengthened and new material put in; except for that spot the 
planking was generally soft along the whole length; it was not in 
a condition of rottenness where you could put the whole knife but 
you could put tl>e blade in; I saw the hole from the inside—it was 
in the aft part where there was no inside planking. 

And further to maintain the issues on his part joined the de¬ 
fendant read the deposition of A. William Sperry taken at New 
Haven, Connecticut, on the 2d day of February 1911 under 

84 the like stipulation then made to be read in both cases, in 
substance, as follows: He is a civil engineer and contractor, 
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residing at New Haven, Connecticut; as a young man spent a large 
part of his summers on boats—his father owned a small yacht and 
he was on the water a great part of his time and has kept up his 
acquaintance with boats. Knows the yacht Idler—first came into 
connection with her at Quebec, where he was invited by Mr. Um- 
benhauer to go aboard of her and look her over and possibly later 
take a sail on her down the St. Lawrence River around the coast 
to New Haven or New York; looked the boat over and said noth¬ 
ing. hut afterwards went alone and examined her—from what he 
saw at first examination he did not care to take a sail in her. 

Looked the boat over, went into the engine room and examined 
hull and deck; was not particularly impressed with the engine—it 
appeared old; the steam valve was not in proper repair—it was 
wired up; one of the small pumps was leaking, that is the packing, 
stulling boxes; noticed a sag in the hull and that the boat was of light 


construction for taking the trip; refused to take the trip, because 
he thought it unsafe. Witness was present at interview between 
I mbenhauer and Fox and Staples at the Windsor Hotel in Mon¬ 


treal ; remembers a long discussion over the boat as to statements 
made that the boat was seaworthy and safe for the trip down the 
River and the coast; think Staples said something about the engine 
being powerful; thinks Umbenhauer was relating to Staples 
85 that the boat was perfectly safe and Umbenhauer said it 
was not and Staples said it was; does not remember that 
Staples made any denial that he had made these representations to 
Umbenhauer and Fox—he affirmed the statement that the boat was 


seaworthy. A written contract was entered into by the parties on 
that occasion. Witness identifies paper dated at Montreal August 
27, 1908, elsewhere incorporated in this hill of exceptions and says 
he signed it as a witness. At the interview in question Mr. Dolan 
was present and two men, one a Government official, that Staples 
brought with him; thinks the Government man was Mr. Avery. 
The only part Avery took in the conversation was in confirmation 
of the statements of Staples that the boat was seaworthy—and thinks 
he said something about the papers of the boat. 

On recross-examination the witness testified, in substance, as fol¬ 


lows: Does not remember whether Mr. Day or the Captain of the boat 
was present, but thinks the Captain was there part of the time. 

First saw the boat in Quebec, stayed there a day or two, then went 
to Montreal with Umbenhauer and Dolan. Met Fox after reaching 
Montreal, hut does not remember that either Fox or Umbenhauer 
said anything, at that time, with respect to representations concern¬ 
ing the Idler made bv Staples; the Idler became the topic of conver¬ 
sation; Fox or Umbenhauer or both said that they were going to 
telegraph Staples and they did so. The reason for telegraphing was 
that they were not satisfied with the boat and claimed it was 
86 not as represented to them by Staples. Statements referred 
to were made to witness bv Fox and Umbenhauer before they 
sent the telegram. As to these statements witness thinks that he is 
responsible for as much of that as anything by complaining about 
the condition of the boat before this telegram was sent, but witness 
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does not want to say that it was sent as a result of what he had said. 
Before the telegram was sent there was more or Jess talk about the 
boat having been represented as safe and seaworthy and whether it 
was fit to he sent down the coast and witness said he did not think 
the boat wa- safe or seaworthy and then Fox and rinbenhauer stated 
to witness how the representations had been made and they were not 
according to representation and they therefore wanted Staples to 
come there; then they sent the telegram. 

Witness has done no business for Umbenhauer and has not been 
engaged bv him at any time: was introduced to him bv Mr. Sanders 
in Philadelphia, Mr. Sanders expected to make a loan through one 
of the banks in Philadelphia; witness was connected with Sanders 
as a partner, Sanders and .Tones are partners as bond brokers and 
salesmen and were financing a railroad for which witness was engi¬ 
neer. witness and Sanders desired to get the assistance of Umben- 
hauer and it was in that way he made Vmbenhauer's acquaintance; 
the enterprise fell through. 

Staples may have asked witness at Montreal what was the matter 
with the boat and may have told him that some parts of her 

87 engine ran under water: does not remember that Staples 
asked him what he knew abdut marine engines and told him 

that he could not be much acquainted with them if he complained 
of the parts running under water, but has no doubt that these things 
occurred: witness has never operated a marine engine or bought one, 
but has bought a great many engines. Tt is not a fact that at the 
time of the conference in Montreal witness did not know that marine 
engines had certain.of their parts running in water: he has been 
connected with machinery for twenty years and there were things 
about that engine—he criticized things there pretty severely. There 
is a little difference between a marine engine and a stationary en¬ 
gine. but you can take a stationary engine and make a marine engine 
of it—not an ordinary stationary engine—a engine with certain 
stroke and bore speed and steam pressure, which is a stationary en¬ 
gine might be used in a boat and become a marine engine. 

Asked to state the difference bet wen a stationary and a marine 
engine witness says there would naturally be special features about 
the engine as to its fastenings and supports, its general design which 
would adapt it to its use in a boat. And the same marine engine 
could be taken out and run on shore on a solid foundation just the 
same as in a boat, then it would be an ordinary steam engine—it 
would be a steam engine if you u^ed steam: the construction of a 
marine engine and a stationary engine is the same—the de- 

88 sign is different; witness has no license as a steam engineer. 

Witness does not remember whether Fox prepared either 
a written agreement at the conference in Montreal, or a rough draft 
of one and does not remember the stenographer or typewriter who 
wrote it out. but has the impression that Fox did outline it; does not 
remember whether Fox handed the contract to Staples; witness did 
not read the contract and does not remember seeing the others read 
it and does not recall whether it was handed around for the others to 
see if it was satisfactory—does not deny it—has no recollection 




EDMUND K. 


• 4T 


about it; has no recollection t1v f Staples refused to agree to some 
things in the contract, but knows there was a lot of talk there, wit¬ 
ness nev^r knew the contents of the contract: some of the men were 
to go to Quebec to the boat—knows that Mr. Dolan went; Fox went 
home and witness went home, does not remember that after the con¬ 
ference the party had dinner together—it might have been, but he 
cannot remember it—thinks he did have dinner somewhere with 
Staples. Witness never measured the length of the Idler and never 
rode on her; when he saw her she was tied up to the wharf under 
steam; does not remember what steam pressure she had, but remem¬ 
bers that one of her pumps was running. Looked her over, reached 
the conclusion she was not seaworthy and that witness would not 
want to take the trip to New York on her. Witness was not asked 
to come to Quebec to look over the boat and was not there strictly as 
a guest except as a guest aboard the boat at that time—he had 

89 other business with Umbenhauer—the arrangement with 
Fmbenhauer which he lias referred to had been terminated 

at that time. Witness specified to Umbenhauer the defects he found 
in the boat, but did not state his objections to her fully: the telegram 
was sent a day or two after his interview with Umbenhauer and Fox. 
At the conference between the parties in Montreal, the consultation 
lasted two. three or four hours. Staples came the next day after the 
telegram was sent. 

On redirect examination the witness testified, in substance, <as fol¬ 
lows: Witness went home a day or two days after the written agree¬ 
ment was signed—did not go on the Idler; never arrived at any un¬ 
derstanding with Umbenhauer in the business enterprise referred to: 
had met Umbciihauer only twice before that—just a chance acquaint¬ 
ance, went to Quebec to meet Umherhauer, because Umbenhauer 
thought witness might advise him concerning an enterprise he 
wanted to take up up there: Umbenhauer telephoned witness from 
Quebec desiring him to come up there and spend two days, which 
witness did—this business enterprise had nothing to do with the 
Idler; Umbenhauer wanted the opinion of witness on a railroad plan. 

The principal defect in the boat which witness mentioned to Um- 
benhauer was the sag in the hull—there was a distinct bend or sag. 

On recross-examination the witness testified, in substance, as fol¬ 
lows: The side lines of the boat showed that the shape of it 

90 instead of being regular curves went in regular curves up to 
a point and then there was a sharp bend; the sag was from 

the center down. Witness does not know anything about boat con¬ 
struction; would not qualify as a ship builder, but is not entirely 
ignorant of it. 

Thereupon, further to maintain the issues on his part joined, the 
defendant read the deposition of Frank J. Dolan taken in Boston, 
Massachusetts on February 3, 1911, under the like stipulation then 
made between counsel, to lie read in both cases, who testified in sub¬ 
stance as follows: 

Lives at Brookline Massachusetts and knows Fox, Umbenhauer 
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and Staples; first met Umbenhauer at Quebec, on Sunday late in 
August or early in September, 19l)b; met Fox and Staples for the 
first time at the W indsor Hotel in Montreal, two or three days after 
meeting Umbenhauer; the first time he saw the Idler was in Quebec, 
either the day he got there or the next morning; on arriving in Que¬ 
bec met Sperry whom he knew and who introduced him to l mben 
bailor; decided to abandon a fishing trip on Lake St. Johns that he 
had planned and go with them on the yacht: knows that they were 
going to leave Quebec and Umbenhauer and Fox sent a telegram to 
Staples; the object in going to Montreal was to meet Staples and 
Fox; witness was present at the meeting, between Umbenhauer, 
Fox and Staples, in Montreal; it took place in Umbenhauer’s apart¬ 
ment in the Windsor Hotel; Sperry, Fox. Staples, witness and two 
Government men. Avery and Day, were present; Staples said it was 
a shame they were not out enjoying the yacht and Umben- 
91 halier said he didn't think there would be a great deal of 
pleasure in going on a yacht that he felt was unseaworthy; 
Staples said the Idler was seaworthy; then the question of the papers 
of the Idler came up and witness thinks they were read. 

Counsel for plaintiff objected to the witness stating the contents 
of the written paper, whereupon defendant's counsel asked the follow¬ 
ing question: 

“Mr. Dolan, you need not tell about the paper, but you can tell 
what the parties said about it.” 

Plaintiff's counsel having duly excepted on the record at the time 
of the taking of the deposition, objected to the question and to the 
reading of the answer but the Court overruled the objection and 
plaintiff's counsel prayed an exception which was duly allowed by 
the Court and the witness’ answer was read to the jury as follows: 

“Mr. Uml>enhuaer claimed that the Idler was not a seaworthy 
craft and Mr. Staples maintained that it was. Later Mr. Umben¬ 
hauer said that he didn't feel that he wanted to take the responsibility 
of bringing the Yacht Idler to Philadelphia because if he did he was 
liable for the lives of members of the crew and liable to the extent of 
ten thousand dollars a man. Mr. Staples, I believe, then said that 
he would deliver the Idler in Philadelphia, if Mr. Fox and Mr. 
Umbenhauer would jointly bear the expense of the trip; also the 
question came up in which the remark was made that if the boat 
was not able to secure the papers at the point of departure, 
9*2 in Quebec or Montreal, whichever it was—Quebec, T think— 
they would be delivered to Mr. Umbenhauer or Mr Fox, or 
Captain Davis, 1 suppose, an agent of either of the parties. As I re¬ 
member it was then agreed that Mr. Umbenhauer and Mr. Fox would 
accept the boat in Philadelphia if it was delivered in good shape I be¬ 
lieve. and if Mr. Staples furnished the necessary papers showing 
them that it was a good seaworthy craft. I after the meeting left 
for Quebec. 

Witness further testified in substance as follows: is not positive 
whether Umbenhauer stated to Staples the source of his information 
as to liability for lives of crew, but witness, Sperry and Umbenhauer 
had made a visit to the American Consul and recollects that this was 
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spoken of at the time and thinks that was the source of Umben- 
hauers information, but does not recollect anything that Umben- 
hauer told Staples as having been told him, Umbenhauer, by the 
Consul, about taking the boat to sea. Umbenhauer slammed his 
hand down on the desk and said “Mr. Staples, you represented this 
boat to be absolutely seaworthy and it is not”; Staples said “it is a 
seaworthy craft, no question about it but it will go to Philadelphia.” 

Witness went back to Quebec with a letter from Umbenhauer to 
Captain Davis, telling him witness would be his guest on the Idler, 
and left with the Idler; made the first stop at River Delupe, between 
six and half-past seven o'clock; witness was sick and went to a doctor, 
either at River Delupe or Rimouski; left River Delupe in 

93 the morning and landed at Rimouski in the afternoon and 
witness thought the trip was a little bit rough; wouldn't say 

the boat was rough but it had a good deal of pitch to it; the river 
was rough and witness decided to go to Halifax by train and join the 
boat there; went to Halifax and was not able to get any informa¬ 
tion about the Idler; went from Halifax to Boston by train; fol¬ 
lowed the marine news and went from Boston back to Portland, 
Maine, finding the Idler there; she had been in only a short time 
and looked to be in preety bad shape; witness saw several barrels 
of water on deck roped or tied down and a lot of wood and coal 
on the deck; in the aft cabin it looked to be in a pretty dilapidated 
condition, table upside down and chairs on top of it; maps and 
charts thrown down; thinks the table was tied and the chairs thrown 
on top of it or along side of it. Captain Davis learned that witness 
was going from Portland to Boston and secured the necessary pro¬ 
visions bv the next day; left for Boston a day or two afterwards the 
boat having been in the meantime cleaned up, and had a very 
pleasant trip, with smooth water to Boston, where they stayed only 
a short time; next day left on the way to New York and at Bristol 
had some trouble with the pump; his recollection is that it was used 
as a drain pump or something of the kind; witness telegraphed Um¬ 
benhauer that they had been held up at Bristol on account of pump 
trouble: witness identifies telegram shown him and the same 

94 was offered in evidence and copied into the record as fol¬ 
lows : 

“Received at Philadelphia Pa. To W. W. Umbenhauer Hotel 
Belmont. Leave Bristol Arrive New York Thursday morning. 
Yacht held up, pump trouble. F. .J. Dolan.” Is not certain 
whether he sent two telegrams; remained in Bristol a day or two 
and left about eleven o'clock or noon, making next stop at Vineyard 
Haven; stopped outside of New York; washed the decks and cleaned 
up the ship; next stop was at New York, where witness left the 
Boat and went to Hotel Belmont; stopped at Vineyard Haven, be¬ 
cause it was night and waited until morning; saw the yacht at 
Cooj^r’s Point, after she got to Philadelphia, but never afterwards. 

The distance from Quebec to Delupe is thirty or thirty-five miles; 
there was no reason for stopping there except that it was night and 
it was pretty heavy going—thinks a storm came up in the night; 
stopped at Rimouski to take water. 

7—2437a 


50 


FIRST NATIONAL BANK OF DEXTER, NEW YORK, VS. 


Counsel thereupon stated that he had not quite completed the 
deposition of Mr. Dolan but that what was left would be in the 
nature of rebuttal. 

On eross-examination the witness testified in substance as follows: 
The occasion of the various stops was to take on coal and water, ex¬ 
cept at Diver Delupe, where the storm blew up and it was thought 
it w ould — better going the next day; witness did not see anybody 
repairing pump; went down into the engine room once and the 
trouble with the pump was pointed out to him—that there 
95 was a leak; don’t know what they did to it and don’t know 
what the trouble was—only knows it was pump trouble; does 
not know what he has done with the letter from Umbenhauer to 
Captain Davis and does not remember what he did with it; that was 
witness’ authority for going on the boat. Staples said something 
about it being a tine thing to take the trip. lie said is the young 
man going and 1 said you all ought to l>e along with me. The con¬ 
versations Tit Montreal relative to the unseaworthiness of the boat 
were in the presence of witness but he cannot say whether the con¬ 
versations were previous to a written agreement being signed— 
whether all the conversation was followed by a written agreement; 
is not positive whether he was present when any written agreement 
was arrived at; cannot recollect whether Fox wrote an agreement 
and tendered it to Staples; witness attended the dinner they had 
after they concluded the talk, but does not rememl>er whether it was 
said at that time that everything had been settled and a paper drawn; 
may have been absent for a little while during the conference at 
Montreal but thinks he was there all the time; the talk was about the 
seaworthiness of the Idler; they also talked about adjusting their dif¬ 
ferences; asked to tell just what conversation took place at the Mon¬ 
treal conference witness says: 

"Staples said ‘you boys all ought to be enjoying the pleasure of 
cruising—ought to be out in the Yacht Idler and having a good 
time.’ He said ‘you are losing a lot of pleasure.’ And then 
9(3 Mr. Umbenhauer, as 1 said, slapped his hand on the desk and 
appeared mad. ‘By golly’, he said, T don’t want to take the 
responsibility of that boat, it is liable to go down before it gets to 
Philadelphia.’ And, he said, ‘Mr. Staples, you represented this yacht 
Idler as a seaworthy craft and she is not, and if I take this boat out 
to sea 1 am responsible for the lives of these men to the extent of 
$10,000 per person’. He said, ‘I don’t intend to do it’. Mr. Um¬ 
benhauer said that he was liable to the extent of ten thousand dol¬ 
lars per person and didn’t intend to assume that responsibility lie- 
cause he didn’t believe that the Idler was a seaworthy craft, and then, 
1 believe, that Mr. Staples said that he would assume the responsi¬ 
bility of the delivery of the Idler in Philadelphia if Mr. Umben¬ 
hauer and Mr. Fox would bear the expense of running it.” 

Witness further testified in substance: thinks Staples did make 
mention of some money to be paid by him towards the expense of 
her going around; has given the whole conversation as he recollects 
it; Umbenhauer asked witness to keep him posted as to the where¬ 
abouts of the Idler, but gave him no authority to pay bills or money 
with which to pay them. . _ 
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On re-direct examination the witness testified in substance as 
follows: 

Captain Davis, on the voyage, said he wa< going to take no orders 
from anybody but Mr. Staples, and be was acting for Mr. Staples, 
not Mr. Umbenhauer; witness learned of the pump trouble 
1)7 that caused the delay, through the Captain and crew; the run 
from Portland Maine, to Boston was about a dav; from Bos- 
ton to Bristol was about a day’s run or a little less but he does not 
remember whether there was a stop made before reaching Bristol or 
between Bristol and the point at which they stopped just before 
going into New York. When Umbenhauer charged Staples with 
having said the Idler was a seaworthy craft. Staples, according to 
witness’ recollection, said she was a seaworthy craft; was not asked 
bv anybody to pay any bills for the Idler; paid no bills for Mr. Pox. 

On re-cross examination the witness testified in substance as 
follows: 

Tie is t wen tv-three vears old. 


And to further maintain the issues on his part joined the defend¬ 
ant Pox called as a witness William W. Umbenhauer, who testi¬ 
fied, in substance as follows: 

Tie is a resident of Philadelphia Pennsylvania. 

Q. What is your occupation? A. Engineers’ contractors’ and in¬ 
vestment securities. 


In summer of 1908 was a guest at Thousand Island Mouse Colonel 
Staples’ Hotel, with Mr. Pine, a friend who had taken the trip with 
me; he deals in investments; while we were at Thousand Island 
House there was a boat for sale owned by a Mrs. Redfield. Mr. Pine 
and I looked at the boat and were going to purchase it. During 
negotiations for this boat Col. Staples found we were nego- 
98 tiating and asked me what I was going to do with the boat; 

told him I would use — for hiring purposes—charter it out— 
rent it to people who wanted to rent it. He asked if 1 knew any¬ 
thing about the boat; told him I did not know anything about boats; 
he said I could not use that boat for what I wanted to use it for, 
because it was too small and was not a seagoing boat; said why don’t 
you buy the Idler and told me it was for sale for sixteen thousand 
dollars the price of the Redfield boat was four thousand and I said 
to him that that was a big difference in price; that was all of the 
conversation at that time. He said I couldn’t use the Redfield boat 
for charter purposes, except as a private yacht; I said that I did not 
want a private yacht and that I wanted to hire it out, rent it to peo¬ 
ple, anybody who wanted to hire; he said she was not a sea boat but 
his boat was, was equipped for the sea and I could take her anywhere 
at all—that he knew a lot of people who wanted to rent the boat, in 
Philadelphia and that that was the boat for me to get and not tin's 
small boat. The next step in the matter was two or three days after¬ 
wards, witness had dropped the negotiation for the Colonel’s boat, 
still had the Redfield boat in mind. Mr. Fox and I took a trip on the 
Redfield boat; met Mr. Fox the day I arrived at the Thousand 
Island House through Colonel Staples. 
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I invited Mr. Fox to go out on the Redfield boat; when we came 
hack, Staples found that we were out on the boat and approached me 
again, and asked if 1 had made up my mind to buy the Redfield 
boat. I said no the negotiations were not carried far enough, 

99 and he asked again why 1 did not buv the idler; said the 
other boat was not what I wanted—did not have the equip¬ 
ment—and 1 could not use it for that purpose; the same conversa¬ 
tion followed about equipment; he told me the Idler was the boat 
for me to have; I told him I was going to organize a stock com¬ 
pany; he suggested that Mr. Fox might go into it with me; at that 
time. I had not spoken to Fox or he to me about the proposition; th 3 
Colonel said we might get Mr. Fox to go in with me on the boat 
company; we dropped the conversation for that day. I was again 
approached on the subject of the boat, with Mr. Fox; the Colonel was 
standing in the lobby of the hotel and said to me that if Fox would 
go in and manage the company with me. he would take Two Thou¬ 
sand Hollars in stock, bringing the price down to .$15,000, with capi¬ 
tal of twenty-five thousand common and twenty-five thousand pre¬ 
ferred. and the balance in notes, and that 1 did not have to put up 
any money—two notes of four thousand and one of five thousand. 
Then we talked it over with Mr. Fox and negotiations were carried 
on to plan the company; the Colonel agreed to take the stock pro¬ 
vided Mr. Fox would come in and manage the company; if Fox 
would come in we would not need any money. I told the Colonel 
1 did not want the notes used in Philadelphia, and he said that he 
would not negotiate the paper. 

lie said that we could take the Idler to sea; that she was a sea¬ 
going boat; that she had the proper equipment; said I could not u-e 
the Redfield boat for the purpose 1 wanted it for; said he 

100 would not he afraid to go to sea and cross the Atlantic Ocean 
in the Idler; that he had known her for a long time; that 

she was a very fine boat and equipped for the sea; could carry about 
two hundred and fifty passengers; I had no knowledge of boats and 
no experience in the management of bouts. Nothing was said about 
the boat having been rebuilt; he said he had alterations made on 
her and spent about $<S,000.00; said the boat was very cheap and 
that he could have sold it to a party in Atlantic City; the Thousand 
Island House is at Alexandria Bay, N. Y. The plan to get the 
boat to Philadelphia, was that Staples, Fox, witness and some guests 
of witness were to go on her and Fox’s family was to join her it 
Castino. Maine They started—Fox, Staples and witness; got 1o 
Quebec, and while witness wa- in Hotel Frontenac, a page came 
through, calling Staples, and said he had sleeping accommodations 
and 1 >assage to go home that evening; that was the first information 
witness had that Staples was not going to Philadelphia—the last 
time witness had seen him was that morning on the ship and he 
made no statement about change in plans. On the way down to 
Quebec, witness met Captain Bishop, the pilot, and at Quebec 
he told witness he could not take the boat around; that she 
did not have the required papers and did not have equipment for the 
sea—was not a sea boat—and he would lose his license if he took her 
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around. Witness invited a man named Sperry there; he looked at 
the boat and said lie did not care to go and advised witness 
101 not to go. Then witness telephoned for Fox, who had left 
for Castine, Maine, to come hack; saw American Consul at 
Quebec, and he said witness could not take the boat around—that he 
could not authorize it; they had some papers to fix; the Consul did 
not profess to have any knowledge of the seaworthiness of the boat. 
Fox came back and met witness at Montreal, with Dolan, Sperry and 
Staples; Fox and witness pad sent a telegram to Staples before they 
went; got information by telephone that Staples was at Quebec and 
telegraphed him there. 

The said telegram being that dated Aug. 2d. 100$. and heretofore 
incorporated in this bill of exceptions was produced by plaintiff's 
counsel on demand of defendant’s counsel and was. by defendant’' 1 
counsel, again read to the jury. Witness received no reply but Fox 
did Thereupon defendant’s counsel produced a telegram and the 
same being identified bv witness as reply referred to. read it to the 
jury in words and figures as follows, to wit; 

“Quebec, August 2ftth. 

To E. K. Fox: Will be there in the morning. 

(Signed) O. G. STAPLES.” 

Staples, Dolan, Sperry, Fox, Capt. Davis, Mr. Avery, Mr. Day, and 
witness, met at Windsor Hotel in Montreal; Staples brought Day, 
Avery and Davis; Staples had the telegram and said it was all a 
mistake; we discussed representations he had made about the boat; 

we told him it was not as represented, that we were liable to 
10*2 the sailors; we repeated the representations he had made; told 
him that he had said it was a seagoing boat; properly 
equipped for the sea and that she could go to sea and that she nad 
proper papers, lie said it was all a mistake, that we were mistaken, 
misinformed—that she was a sea-going boat. lie did not deny that 
he had made the representations; he did not deny that he had repre¬ 
sented her to be a seagoing boat; I never heard that he denied mak¬ 
ing these representations until after this suit was brought. 

The subject of the Idler first came up between Fox and myself 
after my second interview with Staples at which interview lie said lie 
could get Fox to go in on it; then I had some talk with Fox, invited 
him out on the Redfield boat; Fox said he understood that 1 was 
going to buy the Redfield boat; 1 said I was; Fox asked why I didn’t 
buy one of the Colonel’s boats; I made objection on account of the 
price; subject next came up between witness Staples and Fox, on 
veranda of the Thousand Island House; Staples repeated his willing¬ 
ness to take stock and notes, without money, if Fox came in, on the 
enterprise; prior to this witness had had no conversation with Fox 
about Fox joining in the purchase; Fox had recommended witness 
to purchase the Idler. After the Montreal interview, witness went to 
Philadelphia; at Montreal a new contract had lieen drawn and 
signed by witness Staples and Fox; that is the contract that has been 
offered in evidence; witness went to Philadelphia and New 
103 York and waited for boat to come around, having in the 
meantime made arrangements to hire the boat and to or- 
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ganize the Idler Navigation Comp my; had had papers drawn for 
charter and engaged an extra suite of officers; arrangement for the 
hiring of boat was with Mr. Kull the representative of automobile 
company for two months and fifteen days for $150.00 a day for the 
boat without a crew. Went to New York to meet the boat taking 
with me Mr. Cramp of Cramp ship yard and Mr. Pine, and had in¬ 
vited some other people to join us and go round by way of Atlantic 
City; desired to interest these people in sale of stock; waited for boat 
two or three days: then found her at dock, and Pine and witness 
went down to meet her taking provisions along. Witness asked 
Capt. Davis when he would sail for Atlantic City; Davis said he was 
not going to sail to Atlantic City and was not sailing under the 
orders of witness; said he was sailing under orders of Col. Staples; 
was not sailing under orders of witness because the boat did not l>c- 


long to witness: said Staples could be found at Prince George Hotel 
in New York City; telephoned to the hotel and Staples was not 
there: went back to boat: Capt. Davis declined to talk and said he 
would sail when he got good and ready; witness then went to At¬ 
lantic City thinking Davis would bring the boat around; afterward- 
found that he brought her through the canal; waited at Atlantic City 
four days and then returned to Philadelphia and found, a day or 
two later, that the boat was there: was advised by Cramp to go to 
see Sargent Inspector of Steamboats and was told by Sargent 
101 that he could not take the boat out localise she was reported 
as lacking equipment for those waters; witness asked Sargent 
to put it in writing and Sargent did so in one letter addressed to wit¬ 
ness and one to Capt. Davis. Witness then proved loss of letter to 
him and that tlie one to Capt. Davis was a duplicate copy; witness 
identified the letter to Davis which was produced and shown him. 
bearing date of September "25, 1908, and same was offered in evi¬ 
dence by defendant’s counsel and read to the jury being in words 


and figures following, to wit: 


Captain Luther G. 
Camden. N. J. 


Philadelphia, Penn., September 25, 1908. 
Davis, Master, Yacht ‘‘Idler,” Cooper’s Point, 


Sir: Inspectors detailed by this Hoard to re-inspect the Steamer 
Idler have filed their report, which shows equipment to be short is 
follows: Six fire buckets; fog horn; and a number of life preservers 
in such condition that they require repairing. Vessel to be ex¬ 
amined on dry dock. 

Their report further shows that this vessel is not authorized by 
her current certificate of inspection to navigate on the waters of this 
District. 

You are therefore notified, as required by section 445”, 
105 Revised Statutes of the United States, to at once cease naviga- 
ing this vessel until such time as the above requirements have 
been complied with, and same has been examined bv inspectors de¬ 
tailed by this Board, and vessel’s current certificate of inspection has 
been endorsed for the waters of this District. 

The penalty for failure to conform with section 4453 is set forth 
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in section 4454. We are forwarding under separate (‘over a marked 
copy of “Laws Governing the Steamboat Inspection Service,” and 
your attention is called to said section. 

Respectfully, 

(Signed) ' R. A. SARGENT, 

1). II. HOWARD—absent, 

Local Inspector*. 


Sargent said she would have to l>e hauled out on the ways; asked 
me if I had bought the boat and when 1 said 1 had he smiled; he 
said she was not a sea-going boat; the subject of bulkheads was not 
mentioned bv him; ascertained that the cost of placing the boat on 
the ways would be about $150.00. From information received from 
Cram)) and what took place with Sargent and the conduct of the 
Captain, witness decided not to take the boat, because she was not 
as represented and communicated his decision to Staples by letter 
dated September 28, 1908, and also notified Mr. Fox. Whereupon 
defendant’s counsel offer in evidence said letter dated September *2*. 
1908, in words and figures as follows: 


100 Contracting and Engineering I)ept. J. R. Potter, C. E. 
W. R. Richards, C. E. 

Real Estate Department, W. M. Graham, Manager. 

Railroad and General Construction, Grading, Masonry, Electric 
Railways. 

Umbenhauer tfc Company, Inc., 

Bankers, Contractors, Engineers, 

Land Title Building, 

Philadelphia, Pa. 

September 
Twenty-eight 
M C M VIII. 

Col. O. G. Staples, Riggs House, Washington, D. C. 


My Dear Sir: I desire to notify you that the officials of this Port, 
have made an inspection of the yacht “Idler” and she will not come 
up to the contract as entered for commercial purposes; that is, un¬ 
seaworthy. 

As our contract of purchase was entered into with the distinct un¬ 
derstanding that the boat would carry 250 passengers and be sea¬ 
worthy, and in shape for coast trade, and as this guarantee has not 
been fulfilled, 1 will hold you liable in damages for any loss 1 may 
sustain, including moneys already paid out by me, and further 
notify you that as your guarantee has not been fulfilled, the agree¬ 
ment is null and of no effect, and that the Steam Yacht “Idler” is 
in the Port of Philadelphia, subject to your demand. 

1 must, therfore, request you at once return to me the 
107 promissory notes which you have and will submit you a bill 
of the damage 1 have suffered. 

Yours respectfully, 

(Signed) " W. W. UMBENHAUER. 

Diet. U.—W. 
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Witness received no reply from Staples t () this letter at any time, 
down to the present 

The parties who were to join witness at Quebec were Mr. Sperry 
and Mr. Webb, civil engineers and a few ladies Iron) Philadelphia; 
at Thousand Islands witness told Staples that he had invited 
engineers to join him at Quebec and Staples suggested that he invite 
them to Thousand Islands and have them look the boat over; wit¬ 
ness told Staples they were civil not marine engineers; these parties 
were to go on the boat on the trip; Staples told me the Redfield boat 
was only for inland waters, was not a sea-going boat, that I could not 
take her to the sea or use her for the coast trade. 

On cross-examination the witness testified, in substance as fol¬ 
lows: We are engineers, railroad contractors and investment securi¬ 
ties; we make surveys, plans and specifications for railroads; we are 
a corporation under the name William W. I mhenhauer and Com¬ 
pany and have been a corporation since 1907; investment securities 
is sale of bonds and stocks, a brokerage business, contracting to sell 
for others, just an ordinary broker's office but we do not carry 
margin accounts; we take railroad contracts when we can get 
10S them but do not do railroad contracting directly; we are sub¬ 
contractors. if we should get a properly we float bonds on the 
propertv and then—get the construction contract. Had no busi¬ 
ness at Alexandria Bay in summer of 1908; went on pleasure and 
stayed about two weeks, stopping at Thousand Island House of 
which Staples was proprietor; witness knew Staples was a Hotel man 
in Washington, but did not know that lie had been a hotel man all 
his life and did not inquire into his private affairs; was tol<l that 
he was a director in some banks and interested in some real estate; 
nobody ever told witness that Staples had been engaged in ship 
building or running a ship; heard he had those ships, that he had 
a private yacht on the St. Lawrence River; the Redfield boat was 
about 80 feet long; we intended to charter, to rent her to go any¬ 
where; expected to take her to Philadelphia and rent her out to go 
to Atlantic City. Lewes, Delaware, and any place he could; found 
she was not a boat we could rent to take to sea because she was too 
small and did not have the requirements; Col. Staples told us this 
at the Islands; from Philadelphia to Lewis. Delaware, is about 110 
miles, but witness does not know how far it is from Lewes to Atlantic 
City. The Thousand Island House is on the St. Lawrence River, 
back a little distance from the water; in front there is an embank¬ 
ment and a landing place; when the Idler was in she was kept the 
Crossman House about two blocks .away from the Thousand Island 
House; had l>een on the Idler only twice before he bought her; made 
a trip down the river with a crowd of people one Sunday afternoon 
before he bought the boat; Fox was on the boat too; the 
109 trip lasted two hours; thinks it was Saturday instead of Sun¬ 
day. there were boat races; thinks Fox was on her only once 
before tbe purchase; witness knows Capt. Davis, but did not talk 
with him on the trip down the river and does not remember whether 
this trip was before "or after witness began to discuss the purchase 
of the boat. The other time witness was on the boat was after the 
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trip mentioned; went to Ogdensburg with Staples, the trip taking 
the afternoon; left after luncheon and got back after dinner time, 
but does not remember whether Fox was along. On the day of the 
boat races Staples bad invited guests, probably fifty, on the boat; 
took no meal on the l>oat on either occasion; went down stairs on the 
boat; there was a toilet room downstairs; 1 think we played cards 
down stairs in the saloon; never slept on the boat before he bought 
it; went from Alexandria Bay to Quebec on the boat stopping at 
Montreal also stopped at Ogdensburg to get a pilot; left Alexandria 
Bay about ten o’clock in the morning with Fox, Staples and witness 
on board, but no one else except the people who had to manage the 
boat. Left Alexandria Bay in August, probably four or five days 
after the seventeenth; was on the boat once in the evening with Mr. 
Fox and two ladies and one of the men who took us over the boat, 
after we bought it and before we sailed from Alexandria Bay; the 
ladies were guests of the Hotel, but does not recollect their names; 
got to Ogdensburg late in the afternoon secured a pilot, left before 
dark, and reached Montreal the next day having spent the 

110 night on boat. Took water in Montreal and staved there 
nearly all day; Fox went out and bought provisions, silver¬ 
ware. table equipment and that sort of thing, took about a day to go 
from Montreal to Quebec; it was during the night, it was a night 
ride; nobody on the boat except Fox, witness Staples and the crew; 
witness slept back'of the engine right off the dining room—slept 
there both nights; Fox slept in the saloon and Staples in a little 
room—all of us in rooms that open from the saloon; thinks there 
was a partition between the saloon and engine room and didn’t see 
the engine; there were no openings in the partition; did not go 
in the galley. 

Q. There were sleeping accommodations for how many people in 
the saloon. A. Well you could put two in the bed I was in, you 
could put one in the bed that Mr. Fox was in; and then the rear 
room had two things on the side, and 1 guess at a pinch you could 
sleep two on each side there. 

In the saloon you could sleep on the cushions or seats, or you 
could sleep on the floor. Witness thinks boat had sleeping ac¬ 
commodations for ten comfortably and conveniently; not in those 
rooms, but up stairs.they have a little bunk house on the outside; 
if some of the party were ladies it would be different, then you 
could utilize the four rooms; arrangement was to take two ladies 
from Quebec and Mr. Fox’s family from Castine, Maine; the ladies 
to join us at Quebec, were to take the room I was in and the 

111 room that Mr. Fox was in and Mr. Fox and Mi's. Fox and the 
children were going to use the other room and I was going to 

use the room on the side; T ccmld use the room up stairs in the 
front; does not know where the Captain or engineer slept. The 
ladies who were to come on at Quebec were friends from Philadel¬ 
phia. but be does not care to state their names. Got notice by tele- 
• graph at Quebec, received while witness and Fox were there with 
the boat, that the ladies would not come, that one lady could not 
come, and the same day Fox left and went to Castine, Maine, to 

8—2437a 
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join his family—he had decided to go before the telegram came; 
Fox did not give any reason for changing his mind about going 
around on the boat and never has to this time; witness had called 
up the ladies from Alexandria Bay and they were not certain 
whether they would join him at Quebec or wait until the boat got 
further around and join him in Connecticut, Mrs. Umbenhauer was 
to join the party in Connecticut and also Mr. Sperry and a crowd 
of other gentlemen. The ladies were Miss Bertha Young of 142b 
Seventeenth St. Philadelphia, and Miss Maine Davis, of Baltimore, 
who was a gue>l of Mis- Young at her home; Mr. Fox told me he had 
decided to go to Castine. Maine, but did not state the reason. I 
changed my mind after I found out what the boat was—after Mr. 
Fox left—we were to sail next morning and that night Captain 
Bishop came up and said that we could not take the boat out be¬ 
cause she was not a sea-going boat and did not have the equipment. 
He said we could not keep those barrels on board, that he 

112 would lose his license if he took her out, advised witness 
not to go on her, said he did not think she would ever go 

round and refused to take her; Bishop told witness that she was 
lacking in equipment as a sea going boat, but did not go into 
details. Mr. Sperry looked at the boat and declined to take the trip 
and advised witness not to do so; Sperry said she was sagged but wit¬ 
ness does not think he used the term hogged. Witness learned that 
the boat was lacking in equipment, that she had barrels on board 
which was not allowed, and that she did not have the papers to 
go round. Bishop told witness that witness would be liable for the 
loss of the lives of sailors and that it would lie double damage if 
lost at sea. Sperry, Capt. Davis and the witness saw the American 
Consul or vice-consul at Quebec and witness asked him about the 
loss of life and was told that he would be liable to all the sailors, 
double damage. While with the Consul, Capt. Davis had the papers 
changed so as to make him master of the boat, saying it was neces¬ 
sary, on account of getting supplies; before that witness had been 
master; witness and Fox had signed papers at Alexandria Bay, but 
witness did not know what master meant; Fox was made managing 
owner at suggestion of Staples and witness took the other position, 
because he was going to take charge of the boat at Philadelphia; 
these arrangements were made at Alexandria Jlay and we started. 
down the river in those capacities. The change by which Davis 
was made master was because witness did not want to do 

113 so much running round and Davis suggested they make the 
change; the American Consul filled out another paper and 

gave it to him; remained in Quebec two or three days—about three 
days; slept at the Hotel Frontenac and was on the boat frequently, 
but not every day. While at Quebec witness learned that the boat 
did not have the proper papers to take her round on the ocean, that 
she did not have proper equipment, that she was not a sea-going 
boat and from Mr. Sperry and Mr. Bishop that in their opinion she 
was not a safe boat. Witness then notified Fox because he was 
the managing owner; called Fox by telephone at Castine, Maine, 
and told him what he knew about the boat, namely, that she was 
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not a safe boat, that she was not a sea-going boat, that the Captain 
could not take her around and she was not properly equipped for 
ocean service, and asked Fox to come up; also told Fox they were 
liable for the lives of the sailors and double damages and said that 
he. witness, would not take the chance: told him that for each sailor 
lost he would have to pay ten thousand dollars or something of that 
kind. 

Fox said he would meet witness at Montreal and witness went 
thither from Quebec by boat. When witness got to Montreal he and 
Fox sent telegram to Staples, referring to telegram heretofore offered 
in evidence and incorporated.in thi* bill of exceptions; Staples came 
to Montreal and had the conference previously mentioned, lasting 
several hours, with Staples. Avery, Day. Fox. Sperry, Dolan. Capt. 
Davis, and the witness present. Conference lasted from ten 

114 o’clock until five and the boat was discussed all the time; 
Fox and Staples had various conferences together. Staples 

reassured witness and Fox that the thing was all right, that the boat 
was a sea-going boat and that the representations he had made to 
them, they were misinformed about it. Part of the time Fox and 
Staples retired and had conversations out of hearing of the rest of 
us, this happened about twice: Colonel Staples and Mr. Fox wrote 
the paper signed at Quebec bv witness Fox and Staples, referring to 
paper heretofore introduced in evidence and incorporated in tin’s bill 
of exceptions, being paper dated at Montreal August 27th. 1908; 
witness was not present when they wrote it, but witness saw them as 
they set writing it in one of the rooms of the suite occupied by the 
party; Fox and Staples took the paper down stairs and had it type¬ 
written and witness read it over and signed it and was satisfied with 
it because they had assurances from Colonel Staples that the live* 
and everything else was all right. Sperry and Dolen were there, 
but did not say anything when Staples said they were misinformed 
and that the Idler was a sea-going boat. Before the boat left Alex¬ 
andria Bay. Fox and the witness took a trip over to her one even¬ 
ing in a motor boat with Colonel Staples; there was some conver¬ 
sation with Fox and Staples about a small cannon: we went on the 
Idler; this was several days before the purchase; witness can’t tell 
whv they went on the Idler on this occasion, there was no special 
reason; witness saw the boat before he bought her because 

115 she was there a great many times and laid right in front 
where they tied the boat, but did not make the trip referred 

to, for the purpose of examining her: Staples did not ask witness a 
few days before the purchase why he did not get an engineer and 
boat builder to look after her, the only conversation of that char¬ 
acter was after the purchase of the boat, that witness have his friends 
come down from Quebec and was told that they were civil and not 
marine engineers; witness did not say to Staples that he had been 
on the boat and was satisfied with it; and Staples did not say to wit¬ 
ness and Mr. Fox, in substance “There is the boat; if she suits you 
take her, if she does not leave her.” Horace Brown was the cook, 
but witness does not recollect that he was on the boat the day of 
the boat races, and was never out with him in a small boat with 
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Mr. Pine; witness never had any conversation with Mr. Brown be¬ 
fore he purchased the boat, to ascertain what he knew about the 
boat and did not know he was on it and did not ask Brown what 
kind of a boat she was and Brown did not tell him that she was 
fit for charter. good to run about the Islands and worth about Fif¬ 
teen Thousand dollars; denies that he had a conversation with 
Staples, just before signing the notes, with reference to guarantee¬ 
ing the boat and that Staples declined to give it and said they could 
see the boat for themselves—that was never discussed. Before the 
notes and contracts were signed witness had a conversation with 
Capt. Davis on the Idler going to Ogdensburg, as to her his- 

116 tory, condition, speed, coal consumption and cost of opera¬ 
tion; witness and Davis were on the bridge and there were 

a couple of ladies standing there, nobody except the girls; Carter, 
the engineer, was not there and witness never saw Mr. Clark on 
the Boat and does not know Mr. Thompson by name. Davis said 
no more than that she was a very nice running boat, but witness 
does not remember whether this was voluntary or in response to a 
question: witness and Davis talked in a general way, but nothing 
specially about the boat. Mr. Fox was not present when this con¬ 
versation took place: the bridge was probably six feet above the deck 
and persons standing on the deck would not necessarily understand 
the conversation, witness did not think he could hear, hut never 
listened to a conversation there. Witness did not. after this con¬ 
versation, invite Fox join him in buying the boat because Staples 
had volunteered that he could get Fox; witness discussed formation 
of stock company with Fox; witness did not ask Davis what the 
boat could be bought for; and was not told she could he bought for 
twelve thousand dollars and did not say to Fox that Fox had better 
come in if she could be bought that cheap. Witness did not say 
in conversation with Capt. Davis on the boat that he wanted her 
for the purpose of taking her to Philadelphia and using her on the 
Delaware River on trips to some club house down the River; ex¬ 
pected to keep her at Philadelphia Yacht Club, which is only about 
two miles and a half from Market Street Philadelphia and there 
is no amusement there. Staples told witness the Idler would 

117 accommodate 250 passengers, but not on the ocean; witness 
knew she could not accommodate over ten on a long trip 

and thinks when gentlemen rent a boat of that kind they would 
not want over ten; but Staples pointed out that she had immense 
decks, large standing and seating capacity so that you could crowd 
that many people on if you wanted to run a little excursion. Wit¬ 
ness saw the boat and should imagine he could tell as well as Staples 
how many people could stay on it. but does not know how manv 
you could get on it; witness does not know whether he was going 
to get 250 people on her but Staples said they could be crowded 
on; expected to carry 250 passengers if it was desired to run on a 
short trip like to Washington Park from Philadelphia about four 
miles, and thought they could be crowded on for a short distance 
like that for a nominal fare. 

The only conversation ever had about the boat being fixed up was 
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what Staples volunteered about spending eight thousand on the 
boat; the water tanks had to he fixed so that she could carry fresh 
water enough to go around the coast and for that reason Fox, Staples 
and witness went over to boat. After the boat reached Philadelphia 
witness notified Staples what he had learned about the boat and 
that the boat was there subject to his orders, called up Fox on phone 
and told him about it and also told Colonel Staples when Fox came 
out in the afternoon; called Fox on telephone the same day witness 
wrote to Staples and read him the letter and Fox came over to 
118 Philadelphia the same afternoon or the next morning; at 
Atlantic City, witness called up Fox and told him what the 
Captain had said in New York; up to the time witness wrote the 
letter to Staples, he had had no communication with Fox about 
the matter except that day and in the conversation from Atlantic 
City when he told him what Captain Davis had said. Witness kept 
a copy of the contract made in Montreal and had it with him when 
he went to New York and Philadelphia and knew that under that 
contract that Staples knew that the Captain was to deliver the boat 
to Philadelphia, but witness had made arrangements, which Staples 
knew about, to moot the boat in New York; witness thought the 
only way for the boat to go was around by Atlantic City, because 
Staples had told him that she was too big to go through the canals: 
when witness reached Atlantic City he asked friends at the Yacht 
Club about the Idler but she was not there: witness thought the 
Captain would l>e courteous enough to take him and party to At¬ 
lantic City because witness thought the boat was his and Fox’s; 
expected her to land at Atlantic City and to see her go bv; if you 
notify the maritime exchange, if they have a license, they notify 
you where the boat is if they can find it. Conversation with Sargent 
was very limited and witness has told all he recollected of it. Re- 
fore leaving Alexandria Bay witness. Staples and Fox talked about 
the crew and witness hired a small boy named Danny; the arrange¬ 
ments for the engineer was made by Fox through Col. Staples and 
witness was not present; Brown, the cook was hired in the 
110 same way; we were to pay Brown and the engineer; witness 
knew that the bill of sale of the vessel was made by Staples 
to witness and Fox at the time the notes were signed and was told 
that something had to be signed to transfer the title in the United 
Sates Offices here; has never tendered Staples any papers transfer- 
ing the vessel back to him, did not see him; the only thing witness 
wrote Staples was the letter from Philadelphia—that was all he did 
because Fox was in touch with him all the time. 

On Redirect Examination the witness testified, in substance, as 
follows:—Witness got no answer to his letter telling Staples to come 
and get his boat. Staples did not come and get her; she was sold; 
Staples did not indicate that he was willing to take her back and 
made no request or intimation that he would take a bill of sale back 
to him. There is no opening between the engine room and the 
saloon except a little railroad that runs through that they carry the 
food on from the galley to the saloon; witness had had no experience 
in boats so as to enable him to determine whether it was seaworthy 
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bv riding on it: on the occasion when witness had ridden on the 
boat he did not know whether she was seaworthy or not, only that 
Staples had told him, and was not in the parts that enabled him to 
determine anything about her sea-going qualities. At Montreal 
Staples did not say that witness had told him he had ridden on the 
boat and knew what she was, but only said that witness and 

120 Fox was misinformed and that she was a sea-going boat and 
nothing was discussed about his having asked to get an engi¬ 
neer to see the boat; witness never heard it intimated until to-day 
that he had ever said to Staples “I have ridden on the boat and know 
all about it and am satisfied with it." Witness never heard it inti¬ 
mated until to-day that Staples claimed to have told him before he 
bought the boat to have her examined by an engineer; Danny, the 
only member of the crew engaged by witness, was cabin l>oy and 
witness does not know where he is: the man told the min Philadel¬ 
phia that Danny should look to me for his money and T paid him; 
it wa< not claimed in the Montreal interview that there had been a 
conversation between the witness and some men in which it was said 
that the boat had been rebuilt and was not right and in which wit¬ 
ness said “The boat is ours, say what you know about it, good or 
bad": witness first heard that to-day when asked by Mr. Worthing¬ 
ton: wit no-- had had no experience in computing how many per¬ 
sons could he accommodated on the vessel and made no computa¬ 
tion; never heard the price of Twelve thousand Dollars for the boat 
mentioned until to-day. Staples suggested that Fox should be man¬ 
aging owner and that witness should be master; witness had no 
knowledge of the duties of a master and nobobdy told him: witness 
said that anything they wanted to make Fox would be agreeable as 
witnes- did not know what either of them meant, but afterwards 
learned that managing owner has charge of the boat. Witness gets 

contracts in connection with railroads and sub-lets them; has 

121 had contract with Pamlico and Oriental Investment and the 
Doylestown and Eastern on a commission basis; witness had 

the bonds, the security, and Mr. Connelly had the contract. Staples 
told witness he had three yachts at the time and Fox twitted him 
about it and told him he was the commodore of a fleet ; witness was 
at Thousand Islands in 1909, and Staples was the owner of boats at 
that time and was still operating boats in 1908. Staples told wit¬ 
ness he had to take the boat in for a debt; that he knew all al>out it; 
that he loaned money on it and the man died and he took the boat 
in and spent eight thousand dollars on it and could have sold it to 
a man in Atlantic City; did not say where he had spent the money 
in rebuilding. Witness did not know the length of the Idler but 
thought it was about 135 feet—some one told him so; during the 
Montreal conference, the partvTiad luncheon; the paper was signed 
about two o’clock; being late for lunch. Staples invited the party 
to dinner, at the Windsor Hotel, and dinner was had about four 
o’clock, and dinner and conference were concluded about five o’clock, 
when all went away; Mrs. Umbenhauer was to join the party at 
New Haven, Connecticut. 



EDMUND K. DON. 



On re-cross examination. tho witness testified in substance, as 
follows: The party at dinner at the Windsor Hotel, consisted of 
Sperry. Dolan, Fox, Captain Davis. Avery, Staples and witness. 
Mr. Day came with Averv in the morning; witness asked A very 
whether he was there on leave or in the interest of Staples 

122 and he said he was a friend of Staples and Day got up and 
said “This is no place for me.” Dav had l>een there about 

half an hour. Staples did not show witness 1 1 is other boats, and 
witness knows nothing about their size; witness is thirty-five years 
old and lived in Philadelphia all his business life—since 1902; be¬ 
fore that, lived in Harrisburg but was brought up in Reading; Read¬ 
ing is on the Schuylkill River, Harrisburg is on the Susquehanna 
and Philadelphia on the Delaware; witness has spent all his life in 
town on rivers, but the Schuylkill is not a navigable river. The ob¬ 
ject of witness in seeking to have the boat come to Atlantic City was 
to have certain gentlemen whom he expected to buy stock, see her. 

The arrangement which had been made with automobile people 
to hire them the boat was $150.00 per day for 75 days for the bare 
boat, without crew; it was in a letter, not in a contract; after wit¬ 
ness found that he could not live up to the contract he notified these 
people; when Davis refused to go to Atlantic City, witness tried to 
reach Staples and could not; did not keep the boat at New York 
until he could reach Staples because she did not belong to witness; 
Davis was captain and as such was the boss; the boat was being car¬ 
ried around to be delivered to witness and Fox in Philadelphia; 
witness did not ask Davis to stay in New York until he could reach 
Staples; saw no reason why lie should ask him; knew a contract had 
.aide at Montreal by which Staples was acknowledged to be 
employer of Davis, but everything was settled so amicably 

123 there and Staples knew witness was to meet the boat and take 
friends on board, that witness did not think lie was interfer¬ 
ing with bringing boat around; Davis had been recognized by the 
contract as in employ of Staples in order that Staples might assume 
the liability of possible loss of life at sea on the trip around; know¬ 
ing all this witness did not ask Davis to wait until he could com¬ 
municate with Staples—he had waited long enough and said he 
wouldn't do anything—that he was sailing under orders from 
Colonel Staples; Mr. Hull, the man who was going to hire the boat, 
was agent for Wayne Automobile Company and the Gyroscope car, 
and they had the trip to Savannah published in all the newspapers. 


On further examination on the part of the defendant, witness tes¬ 
tified in substance as follows: The men who were expected to take 
stock in the company to be formed, were Pine, who was to come 
around with the boat from New York, Dolan, Sperry and a Mr. 
Saunders; Sperry Dolan and Pine were in New York with witness 
when the boat was there; Saunders was also in New York. On fur¬ 
ther cross-examination, the witness testified that the Mr. Sperry who 
was in New York with him and whom he expected to take stock in 
the company, was the same Sperry who had told him the boat was 
not a safe boat to go on the ocean. 
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W hereupon, the defendant Edmond K. Fox. to further maintain 
the issues on his part joined, testified in his own behalf, in substance, 
as follows: W as born in W ashington and resides here and is 
1*24 in the real estate business—has never been in anv other busi- 
ness; has known O. G. Staples since 1892 when witness was 
in his eighteenth year, but not intimately until 1904; knew him 
intimately from 1904 to 190S during the greater portion of which 
time witness had charge of all Staples* real estate business, valued 
property in all deals he was considering, giving him reports and 
discussing any number of propositions with him from time to time 
relating to the loaning of money; made these valuations without pay; 
visited home of witness frequently and witness and wife were guests 
at all social functions at Staples' hotel; visits of Staples to witness’ 
home were frequent and Staples was admirer of witness’ wife and 
children, having pictures of the two children framed, hanging in 
his bed-room, at the Riggs House, in a very prominent place; al¬ 
ways addressed witness’ wife by her first name, though no relation 
to her: whenever sick he sent for witness and witness always went; 
on one occasion told witness he was like a son to him; witness al¬ 
ways did anything Staples requested with reference to his business 
or any other duties; witness had every confidence in him. 

In the Summer of 1908 witness went to Staples’ hotel, on the St. 
Lawrence River, the Thousand bland House, on his often-repeated 
invitation, as his personal gue.'t; on arrival was assigned to a room 
in a cottage occupied by Staples himself, to a double bed. Staples 
occupying another bed; Mr. Clark, an employee of Staples, slept in 
the front room; witness had not previously known Umben- 
125 hauer and was introduced to him by Staples on the Sunday 
evening following the arrival of witness on Thursday, and 
at the same — was introduced to Mr. Pine whom he had not pre¬ 
viously known. Umbenhauer and witness were l>oth Shriners and 
became verv good friends. About two days after witness met Um- 
benhauer witness went in his. witness’, room one night about half 
past twelve o'clock and found Staples in bed; witness was told bv 
Staples to sit down and sat down on the side of the l>ed. Staples 
said “Ed don’t let bmbenhauer buy that little boat. Make him buy 
one of my boat'. You can do it if you try. I have three of them 
in the harbor here and would like to get rid of them”. Witness 
told Staples he would be glad to help him sell one of his boats if 
he could, but nothing was said about witness having an interest in 
the boat. Next morning witness asked Umbenhauer why he did 
not buy the Idler and Umbenhauer said he didn’t want to pay as 
much as sixteen thousand dollars for a boat; on the evening of that 
day, witness met Mrs. Redfield, owner of the smaller boat through 
Umbenhauer. and she invited both to ride on her boat the next morn¬ 
ing. which they did. That afternoon Staples again spoke to witness 
about the boat and was told by witness that he did not know what 
Umbenhauer was going to do and he said to witness that Umben¬ 
hauer should buy bis boat because the little boat was not a sea-going 
boat and could not be used by Umbenhauer for the purposes he 
desired. Staples also said that Umbenhauer and Pine had agreed 
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to start a company for the chartering of a boat down on the 
1*2(3 Delaware River and along the coast and that the Idler being 
a sea-going boat, and fully equipped for ocean travel, could 
be used to better advantage and better profit than the little Red- 
field boat. Witness told Staples that he knew nothing about the 
purpose for which the boat was to be used, but was told by Umben- 
hauer that evening of the plans for organizing the company and of 
the use to be made of the boat. Up to that time nothing had been 
said as to witness taking an interest and lie had no interest. The 
next day Staples approached witness, said he had talked to Umben- 
hauer and if witness would go into the Company and manage the 
business it would be a success and he would take a portion of the 
payment in stock, the balance in notes if the witness would endorse 
them. \\ it ness told Staples he did not want to endorse the notes 
because they would hurt his credit in Washington and Staples prom¬ 
ised that he would not negotiate the notes if witness would go in and 
manage the company. Staples said he would give all the time de¬ 
sired on the notes, that he knew the proposition was a good one, 
that a prominent lawyer in Philadelphia had frequently rented the 
boat at $100.00 a day and would surely do so again for duck hunt¬ 
ing and pleasure trips if the Idler was at Philadelphia. Staples 
said enough could be made by renting the boat to meet the notes 
and he would not require the payments to be made in short time; 
thus allowing them to be made out of the profits. After the talk 
with Staples Umbenhauer talked to witness about going into 

127 the company stating that Staples had spoken to him and 
that if witness would endorse the notes he did not care 

whether witness owned the boat, that Staples had said they could 
be equal owners but that one would have to hold one position and 
one the other and witness could hold the position that would hold 
the title if he would endorse the notes and that witness could be 
allowed to handle the finances while Umbenhauer looked after get¬ 
ting business. Staples called witness into his private office and 
said he wanted witness to l>e managing owner; that Umbenhauer 
would be master but could not transfer the title without the consent 
and knowledge of the witness. Witness had no knowledge of the 
duties of owners and masters and so told Staples—told him that he 
knew nothing about boats and never expected to be able to own a 
yacht—that a man who owned an automobile was a big enough 
fool and the man who owned a yacht a larger one. After the con¬ 
versation between Umbenhauer and witness, the matter was pending 
from Thursday or Friday until the following Monday. 

Staples told witness that the boat was built in the vicinity of the 
Great Lakes and cost $75,000.00; that he had loaned $8,000.00 on 
her and she had been rebuilt at which time she was newly planked 
from stem to stern; that she had extra steel beams put in her to 
strengthen her; that Capt. Visger who owned her had died and his 
estate could not pan out and Staples had to take the boat; that 
she was well worth $27,000.00 but he would like to see wit- 

128 ness and Umbenhauer get it as he knew from witness’ past 
business ability, that he could make money if he managed 

9—2437a 
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it and he was willing to turn over the boat without any money 
for the sake of seeing witness make money—that he knew they would 
make from five to ten thousand dollars a year apiece. Staples said 
she had been coming around his dock for four years, taking his 
guests out, and he had known her from the time she came on the 
St. Lawrence, had seen her frequently, and had loaned the owner 
money to rebuild her and lix her up; he said she was a sea-going 
boat could go anywhere and he wouldn’t l>e afraid to cross the 
ocean in her. Witness told Staples he knew nothing about boats 
and had to depend on Staples for any knowledge he could acquire 
of boats but that lie had known him so many years that he had 
even* confidence in him. and he said witness could well depend on 
him—that he had always been fair and square with him and would 
always be with him. Before the purchase Staples suggested it 
would be nice for all to take a trip around the St. Lawrence and 
down the coast to Philadelphia and that witness send for his wife 
and two little girls. Witness told Staples he could not afford the 
expense of bringing them there and Staples suggested that they 
would stop at Castine, Maine, and get Mrs. Fox and the children. 
Witness told Staples that he would not go unless Staples went along 
and he promised faithfully to go the whole trip. Fmbenhauer told 
witness, two engineers, and two young ladies in Philadelphia would 
join the party in Quebec, Mrs. Fox and the children would 
1*29 join them at Castine and Mrs. Fmbenhauer and some lady 
she was going to visit, in New London, Connecticut. The 
fact that Lmbenhauer and his friends would join the party was 
talked over between witness and Staples, and witness never heard 
it suggested that rmbenhauer’s friends were not reputable people 
until by Mr. Worthington to-day; Staples was discussing with wit¬ 
ness the matter of witness’ wife and children going on the same boat 
with these same ladies, but witness had never seen the ladies, and 
has no acquaintance with or knowledge of them. 

The notes were signed on Monday evening and the party were 
to start on Tuesday; Staples said they ought to start as quick as 
they could; on Tuesday it was found that the tanks were leaking; 
Staples, Fmbenhauer. and witness went to the Idler, went down into 
the engine room and kitchen where the fresh water tanks were 
uMder the floor. Staples agreed to have a man fix the leaking tank 
and said it was a small matter. The tank was fixed and the party 
started on Thursday at ten o’clock, reached Ogdensburg about twelve 
or twelve-thirty, waited there until three o’clock finding a pilot, had 
not known that they had to have a pilot; the pilot charged forty- 
four dollars for taking (hem to Montreal; did not know of the neces¬ 
sity of a pilot or that expense until they were told by Staples on 
the way to Ogdensburg. Party had a beautiful ride from Ogdens¬ 
burg; at night Staples, Fmbenhauer and witness played cards in 
the saloon until half-past nine when Staples said he was feeling 
tired and not well and went to bed. After Staples was in 
130 bed, he called witness into the room and asked him to close 
the door, which witness did leaving Umbenhauer in the 
saloon. Witness sat on the side of the bunk and Staples put his 
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arm around witness’ shoulder and said “Ed, some day you are going 
to own this boat”. Witness said he would not own it, but Staples 
said he would and have it in Washington and will have fine times 
on it; Staples said witness could take his wife and he would get a 
girl and he would pay $500.00 towards a trip to Florida for the 
winter. Witness said “If you put up a joke on me now, to give me 
this boat, you have got the wrong man, for I will fight you for sure 
if you do it. I don’t want to own a yacht. You know very well 
that my financial condition is such that I cannot own a yacht, and 
I do not expect any of my friends to hand me one and tell me to 
hold it.” Staples said there was no me talking that way—that 
witness could make money with the boat, have a good time with it 
and make it pay for itself. Staples then said he was sick and 
wanted to go back home when they got to Montreal—back to the 
Thousand Islands, but witness said he must not back out, reminded 
him of his promise to complete the trip, said that Umbenhauer was 
to have some friends that witness knew nothing about, that Mrs. 
Fox and the children were to come aboard at Castine and that 
Staples had told him the boat was “all right”. Witness insisted that 
Staples stay with them and that if sick to stay on the boat and they 
would take the best care of him they could, and told him 
131 that if lie. Staples, left the boat witness would leave it and 
have nothing more to do with it. 


Next morning at Montreal, Staples was up town. W itness went 
out and bought supplies and equipment, although he thought the 
boat was fully equipped when it was purchased; bought food, cook¬ 
ing utensils, bed linen and towels, but nothing for the ship to help 
sail. When witness returned to the l>oat Staples was there: all got 
aboard and sailed to Quebec. It was a beautiful night and they 
played cards on deck; reached Quebec in the morning, about three 
o’clock. When witness got up in the morning he learned that 
Staples had gone up town very early and that Umbenhauer had 
been gone a little while. Witness went to the Chateau Frontenac, 
the big hotel at Quebec, met Umbenhauer and was introduced by 
him to Sperry, asked where Staples was; nobody had seen him. On 
the way from Montreal to Quebec witness met Capt. Bishop. The 
party left Montreal about four o’clock and that evening before dark. 
Bishop, whom witness had not known before, asked him how much 
of a trip he was going to take and on being told that witness was 
going to Penobscot Bay and Castine, asked if he was taking it for a 
pleasure trip and advised him not to take it as a pleasure trip as he 
would not have any pleasure from it, saying “Things here are not 
right for an ocean trip”; advised witness not to subject his wife and 
children to the boat and not to go himself and when asked why said 
“Never mind; take my advice.” The pilot from Ogdensburg to 
Montreal asked witness if he was one of the men who bought 
132 the boat and on being told that witness was “One of the vic¬ 
tims”, asked if witness knew anything about the boat.—asked 
what witne^ had paid for the boat and told him that it had been 
offered for eight thousand dollars not long ago. 

Next saw Staples in Montreal. After Staples left witness decided 
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to go to Castine by rail and started that night. After leaving Mon¬ 
treal Staples gave no intimation that he was not going to carry out 
his agreement to go around, but from the way he talked and his 
leaving the boat early without saying anything, and not being able 
to locate him at the Frontenae and from hearing the page had said 
he had his reservations on the steamer to Montreal that night, wit¬ 
ness concluded that lie had gone to Alexandria Bay. Witness left 
Quebec Saturday night and got to Castine Monday morning at six 
o’clock; about one o’clock the same day was called on telephone by 
Umbenhauer from Quel>ec and was told the boat did not have papers 
and was not equipped and that they would be liable for double dam¬ 
ages for anvlnulv lost at sea. Witness left the next dav and met Uin- 
lienhauer in Montreal on Wednesday morning. While at Castine 
received a telegram from Umbenhauer; in going from Alexandria 
Bay to Montreal went through the small rapids but took the canal 
at the Lachine Rapids. Whereupon the telegram referred to by 
witness was produced and identified by him and read to the jury by 
his counsel as follows: 


“Quebec, August 24th, 190<S. 

To E. K. Fox, Acadian: 

Idler cannot come via coast; will not pass Government 
133 inspection. Come to Quebec, Frontenae, immediately. Will 
return with vou. Answer. 

(Signed.) W. W. UMBENIIAUER.” 


Witness further testified that he went to Montreal, met Umben¬ 
hauer at the Windsor hotel was introduced by him to Dolan and 
Sperry and united with him in a telegram to Staples at Quebec, 
having ascertained that he was there. Witness identifies telegram 
already in evidence and incorporated in this bill of exceptions, also 
the reply of Staples already incorporated in this bill of exceptions in 
which be promised to meet them in Montreal the next day; that 
was the only answer received from Staples. When Staples came, a 
meeting was held in Umbenhauer’s suite at the Windsor; Staples, 
Capt. Davis, Mr. Avery, Umbenhauer, Sperry, Dolan, and witness 
were present. Staples asked why they did not take the boat around 
—why they stopped at Quebec, and witness reminded him that he 
had not stuck to his agreement to stay with them. Staples com¬ 
plained that witness had not treated him right, that he ought to have 
stayed at Quebec and put the thing through, and witness told Staples 
that Umbenhauer was perfectly capable of taking care of the enter¬ 
prise, but had learned that the boat was not as Staples had repre¬ 
sented it, had no papers, could not go around, and no one could 
take her around in the condition she was in, so far as her papers 
were concerned. Staples said the matter ought to be fixed up 
134 and there was no use of unpleasantness between him and 
witness after years of friendship. 

The witness was asked with respect to the conference at Montreal 
the following question: 

Q. Now please tell us concisely what conversation followed? 
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and made the following answer to said question: 

A. Colonel Staples asked me why T did not go ahead and take the 
boat around—why did I want to stop at Quebec and leave the boat at 
that point, to which I replied: “You did not stick to your agreement 
and stay with us as you had promised us to do; you left and I 
wanted to get there to my family and not keep them waiting there 
all that time and 1 went”; he said that I had not treated him right 
and that T ought to have stayed there and put the thing through, 
and gone on around with the boat. I told him that Mr. Umben- 
hauer was perfectly capable of taking care of that and that he had 
learned that the boat was not as he had represented it to us to be and 
that the boat could not go around; that she had no papers and no 
one—Captain Bishop or no one else—could take that boat around in 
the condition she was so far as her papers are concerned. He said 
“Well now come let us fix this thing up and get started again.” He 
said: “There is no use of us having any unkindness or any unpleas¬ 
antness after all the years of friendship we have had. There is no 
use in letting a little thing like a boat coine between us.” Tie said: 

“I would sooner the boat was in the middle of the St. Law- 
135 rence River, out here, than to lose your friendship. Let’s 
get this all fixed up now\” He said “You know’ T won’t let 
you lose anything; I will see you through in good shape.” 

Whereupon plaintiff by his counsel moved the Court to strike 
out what the witness had said concerning the conversation with 
Staples so far as it contains the statement by Staples that he w’ould 
“see him through,” and that he “Would not lose anything,” or the 
substance of such language, on the ground that there had been no 
notice of the purpose to adduce such testimony in time to object 
before it came out and on the ground that the testimony was incon¬ 
sistent with the w ritten contract in evidence and not competent, but 
the Court overruled the motion on the ground that the testimony 
might help to explain the second contract and the plaintiff by his 
counsel duly excepted and such exception was duly allowed bv the 
Court. 

When Staples came into the room at Montreal all w’ere seated ex¬ 
cept him. He asked why they w’ere not out sailing the yacht, Um- 
benhauer said that the boat w as not as Staples had told him she was. 
that she was not seaworthy, w’ould not go around the coast, had no 
papers to make the voyage around the coast. Staples said it was all 
a mistake, that there w*as no truth in that statement, that the boat 
w’as all right, he knew’ all about her, he had brought Avery and 
Day, tw’o government officials to prove she was all right: Day and 
Avery w’ere there in the room; Umbenhauer asked Averv if 
13() he w’as there on personal business for Staples or on Govern¬ 
ment business, representing the Government in the matter 
and Day got up and said “This is no place for me”, and left. Wit¬ 
ness told Staples what Bishop had told him and then Captain Davis 
stood up and said If he told you that he is a liar and I am going to 
fire him to-morrow morning. He can’t go around with the boat if 
he talks that way. This w r as in the hearing of Staples and Davis 
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and they did not deny it or comment on it except to say that wit¬ 
ness and Umbenhauer had been misinformed. 

Witness tried to get Staples to pay for the whole trip and inserted 
that in the agreement, blit Staples would not sign for that, saving he 
was sure it would not cost over three hundred dollars and that was 
all be would agree to pay—witness and Umbenhauer would have to 
pay the rest. Staples said the trip from Quebec to Philadelphia 
ought to he made in about a week and the whole expense of biinging 
the boat from Thousand Islands to Philadelphia should not he o\er 
about six hundred dollars and should have been made in about 
ten days. 

Witness was thereupon asked the following question: 

Q. Mr. Fox, some comment has l>een made upon the fact that 
your Montreal agreement does not state in terms that Staples was 
to guarantee the boat seaworthy. M hat have you to say about that? 

Whereupon plaintiff by his counsel objected to the question on 
the ground that what was in the mind of the witness at the time the 
witness signed the contract was not competent, that it is not 
1:17 competent for the witness to tell what he thought the con¬ 
tract meant, to which counsel for defendant replied that the 
object of the testimony was to show the defendant’s exculpation and 
defense against the charge which had been made against him of hav¬ 
ing omitted from the second contract the very thing plaintiff’s coun¬ 
sel say he was objecting to, namely, a representation that the vessel 
was seaworthy and the Court overruled the objection and plaintiff, 
by his attorneys, noted an exception which was duly allowed by the 
Court, and the witness thereupon answered as follows: 

“A. When Colonel Staples agreed that he would be liable for the 
lives of the sailors, and the liability that the boat would make the 
trip from Quebec to Philadelphia, Pa., 1 considered that when that 
I was put in writing, that there was nothing further need to be ex¬ 
pressed so far as her seaworthiness was concerned than what was ex¬ 
pressed in the contract—when he took that responsibility on him¬ 
self. And further, when he agreed to acquire the proper papers 
which he stated he would furnish to get her to Philadelphia, I l>e- 
lieved that if he gave papers to bring her down the St. Lawrence 
and along the Atlantic coast and up the Delaware to Philadelphia, 
that we could get papers to take her out of Philadelphia, and take 
L her anywheres in the world that we wanted to go with her, if she 
\ could take that much of an ocean voyage, and 1 considered that that 
\ contract covered those points in every detail.” 

I 138 Witnfissfurther testified in substance that lie knew ahso- 
Uif ^vrno tTiiniir about the difference between a passenger car¬ 
rying boat Lfor 1 u nhand a pleasure yacht, with respect to her ability 
/ to sail the oc ean.andTtl d not know until about three months before 
the trial f bmtlubYfrarTiQp r of the boat had been changed from a 
commercial boat to a pleasure vacTTHn order to get the papers to get 
her from Quebec to Philadelphia. After the Montreal conference, 

■ the next connection the witness had with the Idler was a telephone 
message from Umbenhauer in New York, to witness in Washington, 
\tating that Davis would not take orders from Umbenhauer. Wit- 
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ness took no action concerning this and a few days later, got a tele¬ 
gram from Davis notifying him that the boat was in the port at 
Philadelphia; on that same day, Staples had been in and asked when 
witness was going to take charge of the boat, when witness told him 
he would go the next day. When witness came down town the next 
day lie saw Staples in front of his office and Staples advised him to 
take plenty of money so as to pay the crew and fix up everything, 
because Umbenhauer was not going to pay anything^ told witness 
patting him on the back, that lie knew how to do it and witness told 
Staples if there was anything wrong he would have to answer for it, 
if it took the balance of witness’ life to make him, to which he re¬ 
plied that there was nothing wrong and that they had been friends 
too long. Witness went to Philadelphia that day, called at Umben- 
hauer’s office, received from him certificate from Inspector 

139 Sargent, telling him what had to be done with the boat, went 
down to the boat at Cooper’s Point, found most of the crew 

on board and was told by Capt. Davis of the rough trip coming 
around. While at Umbenhauer’s office, witness was shown by him 
copy of the letter he had sent to Staples dated September 28th, de¬ 
clining to take the boat, and Umbenhauer, in the presence of witness 
called Staples on telephone and told him the substance of the letter. 
When the boat was libelled and sold for the wages of the crew, wit¬ 
ness was present at the sale and the first person whom he met, that he 
knew, was Ilenry Woodard, Attorney for Staples, who said he did 
not know what he was there for, but that Staples had told him to 
come over and he was there seeing what was going on and told wit¬ 
ness he had better buy the boat. 

On cross-examination the witness testified, in substance, as follows: 
The certificate which witness saw was the inspection certificate for 
the Idler 1908 with an endorsement in the margin changing the 
character of the boat from a commercial to a pleasure yacht and the 
witness identifies the paper already in evidence and heretofore incor¬ 
porated in this bill of exceptions as the paper shown; the first witness 
knew of the change of the character in the boat was when he saw this 
copy of the paper, which may have been as much as five months ago, 
but he is positive that it was many months after the boat was brought 
around. As far as witness knows he did not sign any application to 
change the boat to a pleasure yacht, but if Staples asked him 

140 to sign a paper of that kind and said it pertained to the boat 
he was liable to sign it and swear to it, without reading it, if 

Staples told him it pertained to the boat and was all right, because 
he had confidence in Staples and had his promise that he was on the 
level and would be square with witness; that he might sign and swear 
to anything without knowing what was in it, because it was all left to 
Staples, and may have done that for Staples. Witness was at the 
Thousand Island House two weeks in 1908 and had previously been 
there two days in 1906, and was on the Idler four times before the 
notes were signed; one trip was on the afternoon of the boat races; 
one trip was around the islands; one trip was to Ogdensburg and one 
to Clayton; the trip around the islands was about two hours and a 
half; the trip to Ogdensburg was from one, to four-thirty or five, in 
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the afternoon; Clayton is nine miles from Alexandria Bay and the 
trip took an hour and a half or three-quarters. Witness was on the 
l>oat three times after the notes were signed and before she started 
down the river—one night with Umbenhauer and two ladies, and 
once with Staples and Umbenhauer, when the tank was leaking; 
cannot recall the third time, and thinks, on reflection, it was only 
twice. Spent a night on the boat on the way to Montreal and an¬ 
other night on the way to Quebec, but, up to that time, did not know 
enough about boats to know whether there was anything the matter 
and noticed nothing in particular; did not notice any holes 
1-11 and was not close enough to the hull to see them. Knew from 
1<S9*2 down to the present time, that Staples was running 
hotels in Washington and never heard that he was engaged in boat¬ 
building, only that lie told witness that he had repaired the Idler, at 
Thousand Islands, for Eight Thousand Dollars; knew he had three 
boats there, but knew nothing but what Staples told him and what 
he observed, about his boats, that would give him any reason to sup¬ 
pose that Staples was specially acquainted with boats or what was re¬ 
quired to run them in one kind of water or another; he told witness 
he would run the Idler as an excursion boat, up and down the 
Islands, except that it would hurt his business—the men running 
other boats would not speak a good word for his hotel, if he ran an 
opposition boat; rode on the Myriad, Staples’ boat, in 100<>—a small 
l>oat. about fifty feet long; Staples’ third boat was a little larger than 
the Myriad, but not nearly so large as the Idler. Witness never 
heard that Staples had any interest in a boat that ran on the ocean, 
but heard he had an interest in boats than ran on the Potomac River. 

When Umbenhauer telephoned witness from Quebec to Castine, 
lie told witness that the boat was not properly equipped to go on the 
ocean; that she did not have the requisite papers to go on. the ocean 
and could not get them at the port of Quebec 1 ; that she had no sea- 
anchor; is not positive whether he was told that she would not pass 
inspection and if he was, did not know a thing about whether it was 
Canadian inspection; only knew that something was wrong. 
14*2 When witness got to Montreal, he met Umbenhauer, Sperry 
and Dolan, and with Uml>enhauer prepared the telegram to 
Staples, complaining of misrepresentations; witness knew that Um¬ 
benhauer was claiming that misrepresentations had been made. 
Staples had said to witness, in the most solemn manner, that it would 
not cost more than eight or nine hundred dollars to get the boat 
around to Philadelphia, and that was what was meant by the expres¬ 
sion “Expenses sufficient”, in the telegram—had spent nearly that 
much before they got up to Quebec, in equipment for the vessel. 
Staples had told witness that she was fully equipped to sail the ocean 
and they depended on that and when witness complained to him that 
she lacked bedding and dishes and so forth, he told witness to go buy 
them himself, that he couldn’t expect Staples to fix all those tilings. 
Witness was on the boat two nights going from Alexandria Bay to 
Quebec—made an effort to sleep the first night and slept the next 
night; does not know that he complained, in detail, to Staples, con¬ 
cerning the equipment, but told him in a general way that the boat 
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was not equipped so witness conld live on her; spent two hundred 
dollars on her, for supplies and equipment, in Montreal; after the 
conference at Montreal, witness went hack to Castine Maine, ex¬ 
pecting the boat to go around to Philadelphia, and gave Staples no 
intimation that he would not stand by the purchase. Witness wa< 
not present on the boat at any conversation between Umbenhauer 
and Capt. Davis when Umbenhauei' asked Davis about the 

143 boat and was not asked by Umbenhauer on the boat to come 
in and make the purchase; was never present at any time 

when the boat was discussed between Umbenhauer and Davis. 

The day after the purchase witness went over to the boat and was 
in the galley for the first time and saw the leaking tank when the 
floor was taken up by the engineer, but had no conversation alrout 
the boat; Staples paid for fixing the tank. Staples never told witness 
to have an engineer or boat builder to examine the boat; witness 
knows Horace Drown the cook, but never asked him about the Idler 
and he never told witness she was a good speedy boat and could 
make fifteen or sixteen miles an hour; witness had nothing to do 
with hiring the crew; Capt. Davis employed every one of them and 
witness was not present when he did it. 

At the Montreal conference Staples would not sign the paper wit¬ 
ness first prepared because it provided that he should pay all the ex¬ 
pends of getting the boat around to Philadelphia; Staples was sure 
the expenses would be only about three hundred dollars and he 
would agree to pay only that much; this was the only difference in 
the papers as witness remembers; a new paper was drawn providing 
that Staples would pay only three hundred dollars. 

When witness endorsed the notes he wrote above his name “Pay 
(). G. Staples’’, and was asked by Staples why he had done it and re¬ 
minded Staples that he, Staples, had promised not to negoti- 

144 ate them and that that was done so that he could not: witness 
had no suspicion at that time what Staples had told him about 

the boat was not true; only endorsed the notes in that way to prevent 

their negotiation. Witness was thereupon reminded that he had 

said in his affidavit of defense which was read to and identified by 

him “That neither the said Umbenhauer or this defendant had anv 

• 

expert knowledge of yachts, their construction, sufficiency or equip¬ 
ment- and were known by Staples to be without such knowledge and 
the said sale was made by him to said Umbenhauer and this defend¬ 
ant with the knowledge upon his part that the said purchase was 
made solely upon the faith of his said representation, the endorse¬ 
ment of the said promissory note to him in its said non-negotiable 
form being expressly made and accepted by him in that form for 
the protection of the purchasers in case the said representations 
should prove to be inaccurate”, and is asked to state whether he 
meant when he swore to this that the notes were made non-negotiable 
to protect him against misrepresentations made by Staples to him 
concerning the l>oat and answered that he did not, but referred to 
representations made to him as to the notes; that at the time of the 
purchase, when he signed the notes, witness did not have the slightest 
suspicion that what Staples told him about the boat was not true 
10—2437a 
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and that the affidavit had l>een sent by his attorney in Washington, 
to witness in New York, where he was when-he made oath to it. 

When the boat was sold there were policies of insurance 

145 upon her; witness sent the policies to Staples, after the boat 
was sold in Philadelphia at Marshals sale; Staples refused 

to accept the policies, sent them back to witness and then witness 

had them canceled and* the money for them is on the books of the 

& 

A. F. Fox Company to the credit of Umbenhauer and Fox for 0. 
G. Staples, and he can have it any time he wants it; witness col¬ 
lected it because Staples would not accept it and to keep it from be¬ 
ing wasted; when Staples returned the policies he sent a letter. 
Witness wrote Captain Davis on the 18th of September and sent 
him Three Hundred Dollars at Portland. Maine; Staples had been 
to witness’ office and told him to do it; witness expected Davis to 
render an account of this and he never did. At Montreal Staples 
gave witness three hundred dollars provided for in contract and 
lent him two hundred more which $500 witness gave to Captain 
Davis, in Staples’ presence in Montreal. Witness shipped from 
Alexandria Bay as managing owner and Umbenhauer as master, 
but in name only, Staples being in charge. Capt. Davis was to pay 
the crew out of the money of witness and Umbenhauer. When wit¬ 
ness went to Castine he expected to have charge of the boat in going 
around and that Umbenhauer and his friends were going on; knew 
that Staples had left the boat; witness left her because Staples hail 
promised to go around, but had broken his promise and left the 
boat. The other parties who were going on the trip were all strang¬ 
ers to witness and he had already been delayed bv the leak- 

146 ing of the tanks, from going to his family at the time he 
had expected to. 

Thereupon, upon demand of plaintiff’s counsel, defendant’s coun¬ 
sel produced the letter from Staples to Fox returning the insurance 
policies and the plaintiff offered the same in evidence after it was 
identified by the witness, as tending to prove that witness knew the 
position of Staples in regard to said policies and collected the money 
on them after that, the said letter being in words and figures as 
follows, viz: 

Arthur A. Birney. Henry F. Woodard. 


Birnev & Woodard, 

Attorneys At Law, Washington, D. C. 

• *\ „ • 

Berry & Whitmore Building, 

Eleventh and F Sts. N. W. 

November 12, 1908. 

Mr. Edmund K. Fox, 14th Street and New York Avenue, Wash¬ 
ington, D. C. 

Dear Sir: The receipt of your letter of November eleventh is 
acknowledged. 

In view of the fact that the yacht “Idler” was sold and transferred 
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to Mr. W. W. Umbenhauer and yourself, and the enclosed policies 
transferred to you at the time of the sale, you will appreciate that 
I have no right or interest in the same, for which reason I return 
the policies. Any return of premium thereunder, you and 

147 Mr. Umbenhauer would be entitled to receive. 

Yours verv trulv, 

(Signed) 0. G. STAPLES. 

The Court upon objection by defendant’s counsel declined to 
admit the letter and plaintiff’s counsel noted an exception which 
was duly allowed bv the Court. 

On re-direct examination the witness testified, in substance as 
follows: After witness collected money on insurance policies Staples 
spoke of it to witness and told him that he had, by collecting it. ad¬ 
mitted that he was the owner of the boat. Two days after the Um¬ 
benhauer letter of the 28th. of September to Staples, witness heard 
the boat was to he libelled and received a letter from a lawyer in 
Philadelphia, one Joseph 11. Brinton, which letter the witness pro¬ 
duced, identifies and offered in evidence, and which notified wit¬ 
ness that said attorney had libelled the boat on behalf of the sea¬ 
men. When witness rode on the Idler he made no examination to 
find out what kind of a vessel she was: made no inspection of her 
in any part. At the Montreal conference, witness had nothing but 
the slight intimation and remarks Captain Bishop had made and 
what had been told Umbenhauer by Sperry, whom witness knew was 
not a seafaring man; Staples took the witness into a private room 
and restored the confidence of witness to such a degree that he 
was willing to act as he did act and make the contract: that 

148 the representation of Staples banished every suspicion wit? 
ness ever had, by his line of talk, which was about their long 

friendship, their many mutual kindnesses, that Staples would rather 
the boat was at the bottom of the river than there should bo any 
trouble between them; that he wanted to fix it up and take it around 
and that he knew it would be all right. 

Thereupon the defendant rested his case and counsel for the 
plaintiff in cause No. 51448, on behalf of Colonel Staples and the 
Dexter National Bank, and the plaintiff Edwards by his counsel 
moved the Court to instruct the jury to return a verdict for plain¬ 
tiff on the ground that there is nothing in the case which justifies 
leaving to the jury any question as to the right of the plaintiff 
to recover, without regard to alleged misrepresentations of Staples 
in the sale of the boat, because (1.) It is not questioned in this 
case that the plaintiff took the note sued on in good faith long be¬ 
fore maturity; (2.) That it appeared by the evidence in the case, 
and especially by the admission of defendant Fox himself, that he 
had had full opportunity to inspect the boat before the sale, and 
that if he did not inspect, and did not have her examined, lie can¬ 
not under the evidence in this case, have the sale set aside, even 
as to Staples, on account of anything Staples had said to him; (3.) 
Also and particularly upon the ground that it appeared from the 
evidence that after both Umbenhauer and Fox were put on notice 
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that the boat was not what she had — represented to be, 

149 especially after they had been told, that she was sagged 
or hogged, or both, and that sile was not equipped for sea 

service for carrying passengers, and was not otherwise what she was 
represented to be. they entered into the Montreal contract of Au¬ 
gust 27. 1908. in which all that Staples agreed to do so far as it 
bears upon the condition of the ship was to deliver her in Philadel¬ 
phia in the condition in which she then was, ordinary wear and 
tear excepted; (4.) That even assuming all that the testimony on 
behalf of defendant Fox tends to show as to statements made by 
Staples before the sale, or at Montreal before the contract there was 
entered into, they tend to show only such representations as come 
within the rule caveat emptor, and were not such representations 
that the defendant Fox had any right to rely upon as avoiding 
that contract : (5) Because no evidence had been offered charging 
the plaintiff with knowledge of the transactions between Staples on 
the one hand and Fox and Umbenhauer on the other hand, prior 
to the purchase by the plaintiff of the note in suit, but the Court 
overruled the motion and plaintiff s counsel noted an exception and 
the same was duly allowed by the Court. 

And to further maintain the issues on his part joined the plain¬ 
tiff called as a witness in rebuttal. Orren (1. Staples, who testified 
in substance as follows: lias been in the Hotel business in Wash¬ 
ington and Alexandria Bay >inec 1872 and has handled some real 
estate. Became acquainted with the Idler in 1900. loaned money 
to Visger her owner on mortgage on her and foreclosed the 

150 mortgage after his death when the amount due was about 
810.800. and bought the boat himself for about eleven thou¬ 
sand dollars, subject to certain claims which made the entire pur¬ 
chase price about twelve thousand two hundred dollars: witness 
had known Fox about twelve or fifteen years and has been on 
good terms with him. Saw the Idler frequently from 1901 to 1907; 
hi 1904 or 5 she was thoroughly overhauled, practically re-built and 
was chartered to go down to the Gulf of St. Lawrence: she was in 
first class condition when witness bought her at foreclosure sale in 
December in 1906. witness was told by his Captain that she was a 
speedy boat, but would shake a little if run fast and was advised 
bv the Captain to put iron or steel on the keel; this was done—oak 
'trips were bolted to the keel and ten-inch steel plates were put on 
each side of the boat and bolted through; after that witness rode on 
the boat and she was a very steady boat and nice in every way; dur¬ 
ing 1907 witness chartered her once for seventy-five dollars a day 
and once for a hundred dollars a day. Eight or ten people could 
stand on the bridge or upper deck of the boat. Witness never knew 
anything about boats only as he would go on them and ride on 
them : in 1908 had owned one boat for eight or nine years, but 
knew nothing about the machinery of boats or anything else except 
to get on and off again. Umbenhauer and Fox came to the Thou¬ 
sand Island House in 1908—Fox on August 6th, and Umbenhauer 
on Sunday August 9th, as shown by witness’ hotel register; wit- 
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ness was using the Idler to take guests out from the Hotel 

151 because his other boat was broken down: the Idler was in 
perfect repair; Fox and Umbenhauer went out on her about 

six to ten times while there, before the sale to them. \\ it ness heard 
that Umbenhauer contemplated buying steam yacht and told Fox 
to sell him the Tdler and promised Fox a commission if he would 
do so; this was four or five days before the sale. After being out 
on the boat one day, Umbenhauer asked witness if he would take 
twelve thousand dollars for the boat and witness said no. itness 
learned from Fox that it was proposed to put the boat into a stock 
company and was advised by Fox to hurry and sell the Tdler; the 
next day Fox stopped at the witness’ table in the dining room of 
the hotel and said he wa fi going to buy the Tdler with Umbenhauer, 
this was the first time Fox had indicated his intention of buying 
the yacht. Witness cautioned Fox about going into the enterprise 
with Umbenhauer and expressed doubts as to Umbenhauer s re¬ 
sponsibility. but Fox said he was satisfied. Umbenhauer told wit¬ 
ness he had some interest in a railroad down below Montreal and 
said he wanted a yacht to carry passengers and material and after 
that said he wanted to run her to a club house on the Delaware/ 
Fiver and said he would put her into a stock Company, but ob¬ 
jected to paying fifteen thousand dollars for her. whereupon wit¬ 
ness agreed to take thirteen thousand dollars and two thousand in 
stock, and Fox and Umbenhauer agreed to the proposition. Um¬ 
benhauer said he had an engineer named Sperry coming and wanted 
him to look over the boat: waited several days before the 

152 contract was signed, but Sperry did not come. Witness said 
to Umbenhauer and Fox “Now T know nothing about a 

steamboat. All T know is T have ridden on them. Now if you are 
not satisfied with this boat and von want to buy her get an engi¬ 
neer or a boat builder and go over her and have her examined and 
satisfy yourself in every way”, but they said tliev had ridden on 
her half a dozen times and were perfectly satisfied and were going 
to take her. Witness never told Umbenhauer and Fox that the 
boat was seaworthy and that he would be willing to take a trip 
across the ocean in her. did not know the requirements for ocean¬ 
going boats told them that he would not guarantee her or warrant 
her in any respect or recommend her—that they must get an en¬ 
gineer or boat builder and examine her for themselves: never told 
them she would carry two hundred and fifty passengers, her certi¬ 
ficate showed onlv one hundred and fifty: witness was shown the 
certificate heretofore offered in evidence and incorporated in this 
bill of exceptions and testified that it was the one he looked at e.\- 
cept the endorsement in the corner.—looked at on board the Tdler: 
never saw the endorsement on it, until a few days ago; it was 
framed under glass in the forward cabin. 

Just before the notes were signed which was on August 17th. 
Fox and Umbenhauer said they were in a hurry to get off and 
would not wait any longer for the engineer to come, but would fix 
the papers and would take the boat: said they wanted the 

153 witness to warrant her and witness refused and said that 
he knew nothing about her—that they knew as much about 
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her as he did; witness advised that Fox he made managing owner 
to protect himself if Umbcnhaner turned out to he not responsi¬ 
ble: witness had had some experience with being half owner in a 
schooner when he was a hoy with the other man as managing owner 
and told Fox that the managing owner could do as he liked with 
the boat: Fox took this advice; Fox went to the Custom House and 
executed some papers; Fox and Umbenhauer hired the crew and 
asked witness if he would let his captain go with them and witness 
consented: the hill of sale was executed, hut witness does not know 
who prepared it: Fox and the Custom House officer brought it to 
witness for execution and witness signed it; two or three, days be¬ 
fore the deal was closed, witness told Fox and Umbenhauer on the 
yacht “There is the yacht and if you want to buy her under those 
conditions we have been talking about, you can buy her. Tf you 
don't, let her alone. If you are not satisfied with her, go get an 
engineer or boat builder and have her examined thoroughly.” Fox 
said to witness. “We have ridden on her lots of times and are going 
to take her.” Witness agreed to let the Captain go around with her 
to Philadelphia and was going himself: had been ill the year before 
and thought the trip would do him good; agreed to pay the Cap¬ 
tain’s wages. Fox and Umbenhauer hired the engineer, steward, 
sailors.—all the crew—and bought some dishes and a few supplies 
and witness supplied some from the hotel. During the prepara¬ 
tions for leaving, it was reported that the tank was leaking; witness 
had never before known there was a tank, but agreed to 
154 have it fixed and did so. The Idler has sleeping accommo¬ 
dations for eight or ten people, not eight or ten rooms, but 
eight or ten places to sleep, including four cushions: there are four 
staterooms. 

At Montreal Fox bought supplies to make it pleasant for some 
ladies who were coming on board, but no bedding, because the boat 


was fully supplied with bedding—bought wines and liquors. The 
object in stopping in Montreal was to make these purchases. On 
the way from Montreal to Quebec, witness was ill and told Fox he 
wanted to go back to Alexandria Bay but Fox objected and said the 


women were coming aboard and his wife would “Raise Jessie’ 


!f‘-s was not on the boat. Witness then agreed to go on to Phila¬ 
delphia. At Quebec, Fox and Umbenhauer had water barrels put 
on deck, because they were afraid the tanks would not hold water 
enough, ordered coal for the boat and then went up to the hotel to 
find the women who were to come on hoard. Witness took a walk 
around Quebec, came back about half-past nine in the morning and 
found Fox preparing to go away; Fox told witness he was going to 
Cadine, Maine, to join his family: that the women were not coming, 
because one of them was sick, and agreed that witness should go 
home. Witness went back to Alexandria Bay and went to bed, 
sick. A day or two later witness got a letter from Captain Davis 
that the boat was held up or something of that kind—thought it was 
some custom house technicality; went to see Avery, Custom 
155 House officer at Alexandria Bay, and took him to Quebec to 
see what the trouble was; expected to find Fox and Umben- 
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hauer at Quebec, but got a telegram sent, by them from Montreal; 
called Fox on the telephone and asked him what was the matter; 
Fox told him that there was something the matter with the boat, 
she was not tit to go around—that she was hogged. Witness told 
Fox she was exactly like he had bought her and that he had had 
opportunity of examining her and reminded him that he, witness, 
had told him to get a boat-builder to examine her, time and time 
again, before he bought her. Witness proposed that Fox come to 
Quebec to talk the matter over, but Fox refused, and witness ar¬ 
ranged to go to Montreal immediately and went, taking A very and 
Captain Davis. At Montreal Avery met Day, a special Customs 
Officer, whom he knew and brought him over to the hotel; Avery, 
Davis, Day, and witness, went to the hotel Windsor and after being 
compelled to wait for some time, went up into the suite occupied by 
Fox and Umbenhauer and found there Fox, Umbenhauer, Dolan 
and Sperry. Witness asked Fox what is the matter, Fox said the 
boat was not as represented; witness reminded him that he had 
ridden on her and had opportunity to examine her and had been 
told by the witness to have her examined by a boat-builder and an 
engineer and that he had told Fox that he knew as much about the 
boat as he did—that she was exactly as Fox had bought her. Fox 
said he did not want to welch and would pay his half, but did not 
know whether he could get anything out of Umbenhauer; 
150 witness told Fox he must stand by his Uirgain and Fox told 
him he would take her if witness would do as the tele¬ 
gram said, referring to telegram heretofore offered in evidence and 
incorporated in this bill of exceptions, and witness declined. The 
certificate of inspection in Philadelphia, that they wanted witness 
to give, was talked over in Montreal; Fox complained that it would 
cost more to take the boat around, Fox would be liable for any one 
that was lost olf the boat; whereupon witness offered to guarantee 
that he would pay the expense of any one that was drowned off the 
boat; also pay three hundred dollars of the expense toward the trip 
around, but declined to procure inspection certificate in Philadelphia. 
Fox drew up an agreement which witness showed to Avery and Avery 
advised him not to agree to furnish the inspection certificate in 
Philadelphia, because he did not know what the requirements might 
be in Philadelphia. That part was eliminated and a new paper 
drawn up. Witness raised three hundred dollars which he agreed 
to pay and two hundred more, which he loaned Fox, by having 
checks cashed by the hotel cashier. W itness made no representa¬ 
tions that the boat was seaworthy or as to the number of ptissengers 
she would carry, because he did not know. The certificate of in¬ 
spection necessary to get to Philadelphia was obtained and delivered 
to Fox, but witness does not knew, personally, how it was procured 
in this case—knows that certificates are obtained from the Custom 
House. At the Montreal conference Avery and Fox were 
157 together and some paper was signed by them with reference 
to the certificate and something was said about a pleasure 
yacht; Fox wanted a certificate for a pleasure instead of a commercial 
yacht, so that the boat would not be troubled by inspectors as it 
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would be if a commercial boat; they wanted it changed. Neither 
Fox or Umbenhauer has ever given witness the stock mentioned in 
the contract signed at Alexandria Bay, or the two thousand dollars 
in lieu of the stock. At the Montreal meeting Sperry said there was 
a hog in the boat and the witness said he did not believe that there 


was anything of the kind. Sperry said he was a civil engineer and 
knew something about bouts from riding on them—that there was 


something wrong with the engine because certain parts of it ran in 
water; ( apt. Davis told Sperry that some parts of a marine engine 
always ran in water and Sperry said no more. While the boat was 
on the way to Philadelphia witness received two or three letters from 
Fox. 


Fpon demand of plaintiff’s counsel, defendants’ counsel produced 
a letter from Staples to Fox. dated September 1, 1908, also a telegram 
from (apt. Davis at (Jaspe, to Staples at Alexandria Bay, enclosed in 
the letter, and a telegram from Staples in Alexandria Bay to Fox in 
Washington notifying him that lie was writing the letter, all of 
which tended to prove that Davis requested Staples to ask Fox to 
send Davis three hundred dollars to Portland, Maine, and that 


Staples forwarded request to Fox; and the same were offered in 
evidence and read t<> the jury, and the plaintiff offered other evi¬ 
dence by the witness tending to prove that Fox acknowledged 
158 receipt of the request of Davis and promised Staples to com¬ 
ply with the same, and on September 5, 1908, notified him 
that he had complied with it and had good news to tell about the 
boat and that he. on September Kith, notified Staples that he had 
a telegram from Cant. Davis indicating the time of the arrival of 


the boat in New York. 


W itness further testified in substance as 


follows; Sometime in September 1908, learning that the boat was 
in Philadelphia and that she had been sued for seamen’s wages; 
witness went to Fox’s office in company with Avery, who had come 
to Washington, and told Fox he had heard the boat had reached 


Philadelphia and Fox said that witness had done all that he agreed 
to do and that he. Fox. was going up to Philadelphia to pay oft' the 
crew; that Avery rendered no bill for his services and that witness 


gave him a gold watch. 

When the notes were given. Fox asked witness not to use them in 
the Columbia Bank at Washington and witness said he would not; 
that was all that was said alnmt the negotiability of the notes. After 
the boat was sold at Marshal’s sale in Philadelphia, she was brought 
around to Washington and witness saw her a week after she arrived; 
witness had her covered up and laid up—boarded up from the 
weather. She laid up at the dock all winter and the next spring 
witness traded her for an apartment house and personally knows 
nothing about her after that. 

Fox wanted witness on the boat coming around to Philadelphia 
as a sort of male chaperon; witness had had no experience in ship¬ 
building except in the matter of having the Idler and his 
159 other vachts repaired. . The Tdler formerly belonged to Sen¬ 
ator McMillan and ran on Lake Michigan and witness, has 
always heard she was the nicest boat that ran on the St. Lawrence 
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and that she cost forty-five or fifty thousand dollars to build. Fox 
had been attending to witness’ real estate in Washington and charg¬ 
ing five per cent for collecting rents for five or ten years. Witness 
had heard before the sale of ihe boat that she had a little crook in 
her rail, but never could see any difference in her; the boat was 
furnished with mahogany furniture and rails and had bedding in 
all the state rooms in the cabin, and in the galley where the crew 
slept. When Avery and witness went to Fox’s office in Washington, 
Fox again said he did not want to welch and was willing to pay 
his half. 


On cross-examination the witness testified in substance as follows: 
Witness was horn in 1848 and went into the hotel business in 1872 
and was 08 years old last October; since he came to Washington in 
1863, has been engaged in keeping a hotel and has had some deal¬ 
ings in real estate; connected with E. S. Parker in real estate deals; 
has endorsed notes for plaintiff as a matter of friendship and loaned 
him money and had two thousand dollars of stock in a company 
formed by plaintiff to exploit some real estate; that was two or 
three years ago and has l>een closed up; the money loaned was at 
six per cent interest. The witness now holds a deed of trust on 
some property of plaintiff to secure an endorsement made two years 
ago; not all loans made bv witness to plaintiff have been 
160 secured by deed of trust; during last four or five years has 
made loans to plaintiff as an accommodation, but cannot 
state the exact number. The plaintiff has not endorsed for witness 
so far as witness recollects. Tt was in the Spring of 1908 that he 
helped plaintiff to some money to buy a tract of land—endorsed a 
note for five thousand dollars for him in the spring of that year 
and charged him nothing for it, but had no other business relations 
with him at that time. Plaintiff was a lender of money and was a 
director of a bank of which witness was president. The following 
question was asked witness: 

Q. Did he loan money at five per cent a month? 


and the witness answered “I don’t know.” Whereupon plaintiff’s 
counsel objected on the ground that the evidence asked for was 
immaterial and irrelevant and tended to prejudice the minds of the 
jury while throwing no light on the transaction between Staples and 
plaintiff, but the Court, on the statement of defendant’s counsel 
that if a man of Staples financial standing negotiated a loan of 
$5000 at seven per cent with a man who he knew was lending his 
money at five per cent a month, it tends to throw light on the 
transaction, overruled the objection and plaintiff’s counsel noted 
an exception, which was duly allowed by the Court. 

Whereupon defendant’s counsel, for the purpose as announced 
bv him. of showing that when the witness claims he paid $100 for 
the negotiation of a $5000 promissory note to the plaintiff, 
161 witness was the owner of hundreds of thousands of dollars 
worth of real estate, as showing the reasonableness or un¬ 
reasonableness, the probability or improbability of that claim, and 
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also as being competent in regard to the services he got from Fox 
asked witness the following question: 

Q. ‘‘What real estate did you own, in 1908, prior to this trans¬ 
action?’’ 

whereupon plaintiff’s counsel objected to the question on the ground 
that it was incompetent and immaterial, but the Court overruled 
the objection and plaintiff s counsel noted an exception which was 
duly allowed by the Court and subject to said exception. The 
witness was further interrogated on cross examination and gave 
evidence tending to prove that at the time he negotiated the note 
to the plaintiff he was (he owner of real estate of the value of a 
million dollars, subject to incumbrances of less than three hundred 
thousand dollars and of a large amount of personal property, in¬ 
cluding nine hundred and sixty-nine shares of the stock of the 
Columbia National Hank, worth from two hundred and fifty to 
two hundred and sixty dollars a share, some of which stock was 
in his safe at the time he negotiated the note in suit to plaintiff. 

Witness further testifies that he knows of no property owned by 
the plaintiff at that time, except an interest in the real estate known 
as the Sherwood property, the balance of which property was sold 
for thirty-six thousand dollars; said property was worth 
162 seventy thousand dollars in all and was originally mortgaged 
for forty thousand dollars; witness does not know how much 
of the stock plaintiff had in the Sherwood Company but thinks 
it was a majority. Witness let plaintiff have the note in suit and 
agreed to give one hundred dollars, because witness wanted to use 
tiie money; witness thought his credit in the banks at Washington 
good in 1908, but has not had discounts in his own name without 
an endorser, except once or twice, and has never done it at the 
Columbia bank where he is a large stockholder unless it was to 
secure or take up some paper, that was not paid; did not get dis¬ 
counts without an endorser, except on collateral security; has given 
his individual note without endorser in renewal of a note which he 
had previously endorsed and which was not paid by the maker. 
At the time of negotiating the note, to plaintiff, witness had some 
of his bank stock in hi< safe and had borrowed on some of it; had 
a large amount of money in stocks at the time and stocks were 
going down and witness went to Edwards with the note, because 
lie needed the money; hypothecated the rest of his bank stock at 
the same time. Witness was carrying a large amount of real estate 
and had to have a great deal of money; plaintiff had, at the time 
given witness a deed of trust on his house to hold to secure an 
endorsement, which witness made for him; witness holds the deed 
of trust now, although the note has been paid. Fox has appraised 
some real estate for witness which witness sold for $680,000, 
168 after 190,8 and has not been paid anything therefor, but did 
not assist witness in going over the plans and selecting the 
material for his house. 

When witness bought the Idler at foreclosure sale, there was 
another bidder who bid within a small amount of witness’ bid; saw 
the Idler during the time she was being rebuilt; also knew her 
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condition from riding on her; did not examine her. and knew 
nothing about the engine; only knew .she was fast and a nice pleas¬ 
ant easy-going boat and steady; did not know anything about her 
construction and soundness. When Fox said he knew the boat 
from riding in her, witness -new that was absurd and foolish; told 
Fox to get an engineer and examine her thoroughly; a man cannot 
tell at all. by riding on a boat, anything about the planks on the 
bottom; if he examined the inside of her he could tell all about her. 
but by riding on her decks or in her saloon he could only tell 
whether she was fast and speedy. On one trip, which Fox and 
Fmbenhauer made on the Idler went to Cedar Island thirteen or 
fourteen miles from Thousand Island House; the Captain told wit¬ 
ness she was in first class condition, except for shaking—that was 
Captain Davis. Capt. Davis is now at Thousand Islands. 

Witness does not know why Capt. Davis is not here; told Mr. 
Fox in Boston when Mr. Dolan’s deposition was taken; that he 
thought he would have Capt. Davis here; told him that he would 
have him at the trial of this case, but does not remember telling 
Mr. Fox and Mr. Umbenhauer at the last trial that he 
104 would have Davis here, though he may have done so. Does 
not remember telling Mr. Fox on April 12th at the Riggs 
House that he would have Davis here, though he mav have done 
so—thinks he will have him here vet; has a lot of others here, but 
can’t tell why he has not Davis with them, except that his counsel 
told him that he did not think he would l>e needed: has the pilots 
and others, who know the condition of the boat. 

Whereupon plaintiff’s counsel objected to the further cross-ex¬ 
amination of the witness, with respect to why Capt. Davis, was not 
produced as a witness, but the Court overruled the objection and 
plaintiff’s counsel noted an exception which was duly allowed by 
the Court. 

The witness further testified on cross-examination that the steel 
plates put on the keel in 1907. were put on in Alexandria Bay. The 
inspectors did not say here that it was done at Kingston and no¬ 
body said so. The guests and everybody go in and out of the 
cabin; the Captain’s post is above, tnside the cabin are seats and 
a table, carpets, rugs and curtains. Witness has owned boats about 
eight or nine vears—three in all. The Idler, the Myriad and the 
Captain Visger are the only steamboats witness ever owned; has 
owned row boats, a small motor boat and these three steamers and 
about thirty years ago owned an interest in a boat called the Pina¬ 
fore —these are all the boats he ever owned. Witness had no inter¬ 
est or connection with steamers running from Washington to 
Jamestown a few years ago; has been a stockholder in the 
165 Norfolk and Washington Steamboat Company for about ten 
years, but does not know how much stock he owned in 1908. 
Witness told Mr. Fox long before the sale of the Tdler. and before 
he knew that Fox had any idea of buying her. that he would pay 
Fox a commission, ii he would sell the boat to Umbenhauer. W it- 
ness discussed the price of twelve thousand dollars with both Fox 
and Umbenhauer. Fox told witness several times that he would 
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stand to his end of any bargain that he made with a man wearing 
a certain button; this subject came up so often because witness 
was suspicious of Fmbenhauer and warned Fox against him in 
every possible way; did not caution Fox that he could not know 
anything about a boat bv simply riding on her; did not think that 
was necessary, because Fox knew about as much about it as witness 
did: witness has not said that lie knew it was foolish to try to judge 
a boat bv riding on her, but has said that all he knew about the 
boat was that he had ridden on her; if they want to go all through 
a boat the proper way is to draw her out on a dry-dock and examine 
her from beginning to end and get an engineer and a boat builder. 
Fmbenhauer and Fox told witness that they had ridden on the boat 
and were perfectly satisfied with her and witness did not caution 
them that they could not judge a boat that way; did not tell Fox 
that he had got a report on Fmbenhauer, because he did not get it 
until afterwards and it had nothing to do with the cautions witness 
gave Fox. When witness warned Fox all he had heard was that 
Fmbenhauer wanted to buy the other boat, give a mortgage 
166 on her. not pay anv money, and take her away; got this 
information from the man who had charge of selling the 
yacht after this boat was sold. Witness cautioned Fox about Fm¬ 
benhauer. because he thought Fmbenhauer was not a man of any 
means, had talked with some one who knew him, but cannot recall 
whom, and learned ‘hat he was a promoter; did not tell Fox that; 
told Fox to protect himself, but did not bring Fox and the man 
who gave him the information about Fmbenhauer together, and 
does not know why he did not. 

Witness did not know whether the Idler was seaworthy and did 

not know the requirements of a l>oat to go to sea; has learned of 

such requirements since this controversy has been going on, but has 

not learned that the Idler was not seaworthy and knows about only 

what he has heard in the evidence. Witness has been told by the 

engineer, by the pilot that brought her here, the crew that were on 

her. and the man who rebuilt her, that she was all right; this was 

told witness after this controversy arose and until after the contro- 

versv arose, witness did not know whether she was seaworthy or not 
* «/ 

and never had anything to do with it; did not know whether she 
would live but was satisfied she would and guaranteed to pay all 
losses—was satisfied l>ecause he had known the boat and had ridden 


on her down the rapids from Alexandria Bay and from Ogdensburg 
to Montreal; had seen her tested going down the rapids and felt 
sure she was seaworthy, as well as he knew anything but only from 
his own judgment; was willing to risk his life on her and the 
167 lives of Mrs. Fox and the children and go around with her 
and to have Mrs. Fox and the children go; and thought from 
her appearance she was seaworthy, but did not know what was re¬ 
quired by the inspectors. Witness refused to give any representa¬ 
tion that she was seaworthy. Witness was so sure that she was sea¬ 
worthy that he was willing to risk his life on her and the lives 
of the women and chlidren, and absolutely guaranteed the lives of 
the sailors but did not know it enough to say so to Umbenhauer 
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and Fox in writing or in any other way; he didn’t want to put any¬ 
thing in writing to have any controversy about it. Witness makes 
no difference between telling a man he will do a thing or putting 
it in writing—if he tells him he will do it, he will do it. 

Q. How was it that you were so sure that the lx>at was seaworthy 
and safe that you were willing to risk your life and the lives of all 
these men, and after the question was raised by these men in Mon¬ 
treal you were willing to guarantee the lives of the sailors and send 
them out to take their chances and yet were not sufficiently satis¬ 
fied that she was seaworthy to be willing to say so to these men who 
were willing to buy her? How do you account for that How do 
you explain it? A. I account for it in this way: There might l>e 
some difference of opinion, and if 1 put it in writing there might l>e 
some difference of opinion. One might construe it one way and one 
another; and T sold this boat just as I got it. 

108 Witness knows that the surest way to prevent a dispute is 
to put it in writing, but putting it in writing in this case 
does not seem to have been of any consequence. In the Montreal 
agreement it was stated “A certificate of Inspection is to be furnished 
bv me to deliver said yacht to the port of Philadelphia.” Mr. Avery 
sent that certificate to Portland Maine, to Capt, Davis; witness had 
nothing to do with getting that certificate, Mr. Avery got it for Mr. 
Fox and Mr. Umbenhauer and witness—it was a part of the agree¬ 
ment. Fox and Umbenhauer were the owners of the boat and wit¬ 
ness agreed to get the certificate for them and it was handed over 
by Mr. Averv who was there and took their oath of ownership and 
sent it on to the inspectors at Oswego and they forwarded it to Capt. 
Davis. Witness got the certificate through the instrumentality of 
Avery. Mr. Avery was collector of Customs at Alexandria Bay. 
which is about a hundred and fifty miles from Montreal, and that 
is about the same distance from Quebec; from Alexandria Bay to 
Washington is about six hundred miles, Mr. Warburton was chief 
clerk of the hotel at the time, and in the employ of witness. Mr. 
Hamill was a clerk at the hotel in employ of witness. The contract 
or agreement to sell was signed at the same time the notes were 
signed, but witness does not remember how many papers were signed 
that day; witness thinks the bill of sale was signed the same day, 
but was not certain. All the papers were signed in the presence of 
the same people—the same three gentlemen. Witness can- 
100 not tell whether there were four or five papers; Clark saw 
the contract and the notes signed. 

Fox and Umbenhauer told witness that they hired the crew— 
told him this at Alaxendria Bay at various times, told him two or 
three times on the morning of the day before they sailed. Witness 
went over to the Idler with Fox and Umbenhauer in Keeler’s motor 
boat to have them look the Idler over and satisfy themselves, as the 
engineer had not come that Umbenhauer said was coming. We 
went over the boat and they said they went in the galley; witness 
did not go into the galley; witness stood on the deck and they went 
all around through the boat; witness did not go anywhere except 
on the deck and in the cabin; told Fox and Umbenhauer to look 
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her all over from stem to stern. Witness did not know of any con¬ 
nection that Fox had with boats, or anything ahont his capacity for 
examining boats; never heard that he knew anything about boats 

hut turned him loose in the boat to satisfv himself about it. Wit- 

« 

ness did not take an engineer along, localise he had told them to get 
an engineer: Mr. Carter the engineer of the boat was on the boat 
at the time: he is an engineer of machinery, but that is what anv 
engineer i>: the trip to the boat was not made because of the leaking 
tank, because that matter came up a day or two afterwards. Wit¬ 
ness went to show them over the boat but did not go anywhere but 
the deck and cabin. Witness thought Fox and Umbenhauer could 
find out just as much about the boat by going over her as he 

170 could: witness did not know how experienced they were. 
W itness cautioned Fox about Umbenhauer, localise he was 

Fox’s friend and did not want him to go in anywhere where he 
would get the worst of it. Witness had the engineer on board and 
thinks engineer showed Fox and Umbenhauer through. There 
was a ship yard there and all they had to do was to ask a man to 
examine the outride of the ship. The engineer was there, but there 
was no boatman. Witness asked Mr. Carter, the engineer, to show 
Fox and Fmbenhauer over the boat. W itness was anxious to sell 
the boat, but was willing to tear up the papers and call it ofT if Fox 
and Umbenhauer were not willing to wait when the leaking tank 
was discovered, but after they had gotten to Montreal and taken the 
boat with them, witness did not want to take her hack and was will¬ 
ing to give three hundred dollars to enable them to take her through. 
Witness did not know what it would cost to take the boat around 
to Philadelphia, but had heard that other boats had gone for eight 
hundred or a thousand or fifteen hundred dollars, and so told Fox 
and Umhenhauer. Witness told Fox that he did not know what 
Davis would do with three hundred dollars and thought there would 
be a surplus. W itness knew they had five hundred dollars at Que¬ 
bec and thought three hundred dollars would l>e more than enough 
to get them through and did not know that besides the five hundred 
and three hundred, thirteen hundred more was charged against her 
in Philadelphia. Before the sale was made witness had never heard 
any discussion about the boat being unsatisfactory; Fox and 

171 Uml>enhauer were well satisfied with their bargain and wit¬ 
ness understood that their remarks about being suckers were 

mere pleasantry. W itness got ill between Montreal and Quebec— 
was ill all the time, but got worse l>etween Montreal and Quebec— 
and that was the only reason he went home; was ill off and on all 
the fall: was able to he out some days, but not aide on other days; 
when he heard there was trouble with the boat, was not well by any 
means, but told Fox and Umbenhauer he would meet them at New 


York and make the rest of the journey with them; did not make 
the journey, but does not remember that it was business or sickness 
that prevented him. Tt is not a fact that the Captain was unwilling 
to make the journey unless witness went along, or that he had 
doubts about the safety of the boat, or that witness persuaded him 
and promised to reward him if he would go around with the boat. 
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The witness thereupon identified a letter produced by defendant’s 
counsel, as having been written by him, witness, to defedant Fox, and 
the same was ottered in evidence bv defendant’s counsel and read to 
the jury its follows: 

Thousand Island House, 

Largest and Finest Hotel on the St. Lawrence River. 

Alexandria Bav, N. Y., 

0. G. Staples, Owner and Proprietor. 


August 23, 1908. 

Mr. E. K. Fox, Care A. F. Fox Co.. Washington, 1). C. 


Dear Ed: 1 arrived home to-dav at 2 P. M. and found 
172 everything running smoothly. I am enclosing you two pho¬ 
tographs of the Idler, which were taken just as we left the 
house. I hope you will get along with her all right. The Captain 
did not want to go, unless I went with him, but I finally persuaded 
him to do so. I found a letter here from a party, who was to be here 
Thursday, to buy the Idler; it never rains, but it pours; of course 
I do not know that I could have done any business with him; he 
staved two da vs and was told it was sold. 

Yours truly, 

(Signed) ‘ 0. G. STAPLES. 


The witness had got home from Quebec—this refers to the time he 
went from Quebec, because he was sick; on the day he got home he 
was able to write this letter and transact business. 

Witness is not able to state, except in a general way, the amount 
and character of his personal property. Witness drew the notes in 
suit and thinks that he and Mr. Fox drew the other papers; they 
were done in typewriting by a stenographer at Thousand Island 
House; they were dictated by witness and Mr. Fox; Umbenhauer 
also assisted; witness wrote the notes, Fox dictated no part of them; 
cannot tell what part of the paper Fox dictated; witness dictated no 
other paper, except at Queubec; the papers prepared at Thousand 
Island House were dictated at the time they were signed—on 
173 the same day perhaps half an hour before. After the visit 
of witness Fox and Umbenhauer to the Idler on Keeler’s motor 
boat, witness did not, to the best of his recollection go on her be¬ 
fore she sailed. The trip to the Idler on Keeler’s motor boat was two 
or three days before the papers were drawn. Witness thinks that 
barrels, which he referred to were bought at Montreal—if he said 
Quebec he did not mean it; the engineer and Captain were afraid 
the tanks would not hold enough water, but witness does not know 
whether Fox and Umbenhauer said anything al>out it; possibly wit¬ 
ness did say that the barrels were gotten at Quebec, but he does not 
know whether they were gotten there, or at Montreal. There 
were barrels on deck to hold water; Fox had nothing to do 
with buying supplies. Witness found Fox packing his valise and 
Fox agreed that witness might go back to Thousand Islands; wit¬ 
ness and Avery went out to Montmorency Falls on the cars; supposes 
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that Fox had gone to Castine at that time; witness was still feeling 
sick, hut not too sick to take the trip to the Falls; this trip was by 
trolley cars eight, ten, or twelve miles; witness and Averv went 
hack to Thousand Islands that night. Two or three or four days 
later after getting notice from Capt. Davis, that the boat was held 
up, Avery and witness went to Quebec. When the boat first left 
Thousand Islands to go down the Fiver there was no one on board, 
but Fox, Fmbenhauer, witness and the crew. 

Three or four days after witness learned that the boat was in 
Philadelphia he went with Mr. Avery to Mr. Fox’s office to 
174 to see if Fox had gone over to settle up with the crew; wit¬ 
ness had not heard of any trouble at that time; Fox said he 
was willing to pay his half at any time; witness does not remember 
to have heard of any trouble at this time; Fox said, “You have done 
all you have agreed and I am going over to pay oft* the crew”. Wit¬ 
ness thinks he had heard that Umhenhauer had met Capt. Davis in 
New York and was mad; thinks Davis communicated with him hv 
telephone; does not remember whether he told Fox this at the inter¬ 
view. The next time witness saw Davis after leaving him in Mon¬ 
treal was when he came to Washington the last of September, or the 
first of October; perhaps a week or ten days after the boat reached 
Philadelphia. Witness did not take him to see Fox and does not 
think he let Fox know he was here. 

Mr. Fmbenhauer had a conversation with witness at Thousand 


Islands about his wife — said he had some trouble with her, but 
they got it fixed up; witness does not know what led to this conver¬ 
sation; except that they were talking about women; witness last saw 
Mr. Pine in Philadelphia, when depositions were taken in this case, 
in February last, and once since that time, in Washington. The 
tract of land that witness helped plaintiff to buy was either Sher¬ 
wood Heights, or the Edwards Land Company; these were two dif¬ 
ferent tracts; witness had stock only in the Sherwood tract and had 
no interest in the other, except that he bought a lot there. 

175 The Idler was brought to Washington a week or ten days 
or two weeks after she was sold at Marshal’s sale; during that 
time she had not l>een sold, except that he had bought her; witness 
bought her through Ross and Ross bought her at Marshal’s sale 
through Mr. Harding; witness has paid Harding’s fee; witness had 
no one repiesenting him except Mr. Ross, Mr. Woodard, and Mr. 
Harding. Witness can’t tell why he did not buy the boat in his own 
name; for some reason he could not go over to Philadelphia and he 
had Mr. Woodard go and do the business; neither Mr. Ross nor Mr. 
Harding ever had any real interest in the boat; does not know 
whether Mr. Ro^s was there; after the note came due and was pro¬ 
tested the plaintiff, the First National Bank of Dexter, knew all 
about it. They knew there was trouble about it. Witness testifies 
that in an affidavit, made on the thirtieth of April 1909, two months 
after suit had been brought and filed in the case of the First National 
Bank, of Dexter, New York, vs. Fox and Umhenhauer, he stated as 


follows:— 


“Affiant also states that without admitting the alleged facts and 
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circumstances set up in the defendant Fox’s affidavit of defense, that 
he did not inform the plaintiff bank or any officer thereof, of any 
transactions between him and the defendant Fox and so far as he 
knows the plaintiff Bank and its officers are without knowledge of 
any transactions between affiant and defendant Fox,” and says that 
what he meant to say in the affidavit was that at the time 
170 they took the note they knew nothing about any controversy; 

his attorneys prepared the affidavit and he signed it and 
swore to it, and that he puts the responsibility upon the attorneys— 
he does not think he told them that. 

At Montreal some discussion was had about changing the boat 
from a commercial to a pleasure yacht but all witness knows about 
that is what he heard; at that time it was desired to bring her to 
Philadelphia and nothing was said about taking her to Baltimore 
and witness does not know whv the certificate was endorsed to make 
it read to Baltimore unless it was so that she could go further than 
Philadelphia. At that time witness had not the slightest idea that 
Mr. Fox would not have the boat when he found out what it was; 
nothing was said between witness Fox and Umbenhauer about run¬ 
ning the boat down to Baltimore. 

The attention of witness is directed to his letter of December 8. 


1908 to Mr. Xortliup, heretofore offered in evidence, in case No. 
51,443 and he testifies that Fox and Umbenhauer had all oppor¬ 
tunity of examining the boat in every possible way just as the letter 
states; wrote in that way, because he wanted to be sure the note was 
protested, to hold Fox—did not think Umbenhauer was worth a 
penny;- wanted the Bank to be sure that he had a just case; told 
tiie Bank that Fox and Umbenhauer had an opportunity of exam¬ 
ining the boat and not that they had actually examined her, be¬ 
cause that is what his statement means and he did not think it 


necessary to go into every detail; did not tell them witness 
177 had told Fox and Umbenhauer to get an engineer and boat 
builder and have her examined, for this reason. Witness 
suggested to the Bank to place the matter in the hands of Mr. 
Worthington and Mr. Woodard, his attorneys, because he supposed 
the Bank did not know anybody here; suggested that the Bank sue 
in its own name, because it was the owner of the note; witness had 
nothing to do with the note, except that he was an endorser; wrote 
the letter to the Bank, because he was an endorser and would have 
to pay the note if Fox did not; offered to deposit the amount of the 
note with the Bank; did not want to take up the note and sue on it, 
because the Bank was an innocent holder and as he was advised by 
his attorneys that they could collect it; witness had also been an in¬ 
nocent holder, but did not sue in his own name, because the note did 
not belong to him. Witness did not want to be sued by the Bank— 
thought he had a little credit in Watertown and that vicinity, where 
he was born, until Mr. Fox went up there and ruined it. The Bank 
would have sued witness if he or Fox had not paid note; witness’ 
attorneys told him the Bank owned the note and was the proper 
party to sue; Mr. Woodard was the attorney that told him that; 
witness explained to his attorney when he told him this that he had 
a perfectly honest case and could sue in his own name. When wit- 
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. ness said in his letter to the Bank, “I want to get my pay/' he meant 
that he wanted to have the note paid; if Fox did not pay it witness 
had to; when witness offered in his letter of December 3rd 
ITS to send the hank the money, he did not pay the note and sue 
in his own name because he wanted them to sue it; the whole 
truth and the sole object was witness was informed that if the Bank 
brought suit Mr. Fox could not make any defense and was told by 
his Attorneys that it would be less trouble to collect it that way—less 
trouble because Fox could not make a defense. 

Witness had nothing to do with the manner with which Ed¬ 
wards brought his *uit. had no talk with him, did not ask Edwards 
not to sue him, made no agreement with him to pay expenses, had 
no understanding on that subject and has never paid a dollar to¬ 
wards the expense. Edwards is undergoing expense taking deposi¬ 
tions and paying lawyers, but lie got the note for a hundred dollars 
off. Thereupon the witness was interrogated and answered as fol- 
1< >ws: 

(>. What did you mean when you said he got a hundred dollars 
for doing this? A. He got a hundred dollars for buying the note of 
me; that is what I meant. 

Q. And being put to all this expense in this suit that he could not 
get back? A. 1 don't care what he does with it, I have nothing to 
do with it: I sold him the note at a hundred dollars discount. 

Q. There were three notes were there not? A. If he don't collect 
it he will h>e it. The witness further testified that he sold the note 
to him for a hundred dollars off became it was a year note and wit¬ 
ness could, not use it in Bank and because witness needed monev. 

«/ 

There were three notes; witness could not discount in Bank 
179 the note sold to Edwards, because it was a year note; dis¬ 
counts in Bank are generally three months; sometimes they 
are as long as six. but the rule is three and witness does not remem¬ 


ber a longer discount than six months; had an eight months note 
from Fox. which was discounted at Biggs National Bank, but after 
witness had held it for some time—he can't tell how long, hut he 
presumes after he had held it two or three months; held the note 
which he sold the Dexter Bank for two or three days; does not re¬ 
member how long he held the note sold to Edwards, but thinks he 
sold it to him in September or October. 

'idle Biggs Bank has asked witness to pay the note held by them, 
and witness has asked them to sue Fox, but does not think he has 
offered to pay all expenses; saw Mr. Glover and Mr. Flather of the 


Bank and asked them to sue on the note, but did not offer to pay 
expenses; simply told them that he was not the maker or the first 


endorser and asked them why they did not sue and collect; witness 
endorsed the note to the Biggs Bank and got the monev on’ it from 
the Bank. 


Since discounting this note witness has received over half a mil¬ 
lion dollars from the Government for property, but did not take up 
this note, because it was not his note. Witness has not received the 
two thousand dollars worth of stock, promised him when the boat 
was sold; asked Mr. Fox for it in February or March last; had not 
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asked him or Umbenhauer for it before, and has never asked 
180 them for the two thousand dollars; has not negotiated the 
right to that money or that stock and expects to sue for it; 
has not sued vet, because his attornev told him to wait. 

At the Montreal interview, Mr. Sperry said lie saw a crook in the 
rail of the Idler, hut told witness lie had not been on hoard of her, 
and Umbenhauer and Fox said they had been told -lie was hogged 
or sagged. Witness last saw the Idler in Baltimore about four weeks 
ago, hut has no interest in her and has not had any since he sold her 
to Burford. 

On redirect examination the witness testified, in substance, as fob 
lows: In 1008, the witness was and for a long time prior thereto 
had been, and still is, a heavy borrower of money; sometime* has 
very large transactions and borrows fifty thousand or a hundred 
thousand dollars from institutions in and out of Washington; about 
the time of this transaction in 1908, witness owed a hundred thou¬ 
sand or a hundred and fifty thousand dollars, or perhaps more; owed 
something at the American Security and Trust Company, the Wash¬ 
ington Loan and Trust Company, The Columbia National Bank and 
the Biggs National Bank; ha* also borrowed from individuals—was 
carrying a great many stocks and was borrowing a great deal of 
money; had borrowed from his brother-in-law, Mr. Beid. and from 
P. B. Chase; al*o owed bis attorney Mr. Woodard. 


Witne** does not know whether the Sherwood property was bought 
and owned by the Edwards Land and Building Company; 
181 witness bought some stock in that Company and has received 
a dividend of sixty cents on the dollar. 

At the Montreal conference the question whether witness had -aid 
that the Idler had gone round to New York came up between him 
and Fox and Umbenhauer. and they admitted that witness had not 
said that, but had only said she had gone down below Quebec, into 
the Gulf of St. Lawrence. Capt. Davis left the employ of the wit¬ 
ness some time in 1910. Avery was with the witness at Quebec only 
one time and that was the la*t trip; Avery was with him in Montreal 
only one time, was with him in Quebec and went up to Montreal 
where the new papers and contract were executed. Witness knows 
of no Bank in Washington that discounts twelve months notes. The 
hundred dollars which plaintiff got was by witness selling the five 
thousand dollar note to him for forty-nine hundred dollars—he got a 
little over a hundred dollars, because there was some accrued interest 


on the note; at the time he sold the note to Edwards, there had not 


been any suit brought; when witness sold the note to Edwards he 
told Edwards lie had a note running a year endorsed by Fox, that 
he considered good and would sell for one hundred dollars off. and 
Edwards gave witness his note for forty-nine hundred dollars, at 
three months, witness thinks, and witness got it discounted at the 
Bank and used the money; that is all witness told Edwards and he 
has no agreement with Edwards in regard to employing counsel, or 
furnishing money for the conduct of the case. 

182 On recross-examination the witness testified, in substance 
as follows: Witness sold the note to Edwards, when he knew 
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there was a controversy about it, but did not tell him and did not 
think he would have any trouble in collecting it or anybody would. 


And further to maintain the issues on his part joined the plain¬ 
tiff called as a witness in rebuttal, Thomas Thurston, who testified 
in substance as follows: Witness lives at Alexandria Bay, New York, 
and is engaged in the business of ship-building, has been so engaged 
for about thirty years. Started in ship-building business in Canada, 
where his father was superintendent of a yard; started in business 
at Alexandria Bay about ten years ago; has done all kinds of ship¬ 
building from a yacht to a ship. \\ hen a ship is overhauled she is 
drawn out on the ways, which are constructed of heavy timber and 
iron, suitable for sliding a boat out of the water. Witness first 
knew the Idler about twenty years ago in Detroit; she came on the 
St. Lawrence about ten years ago and she was the best boat in 
Alexandria Bay, where there were a good many, at that time; she 
was a staunch and seaworthy boat; in 1904, witness rebuilt the 
Idler from stem to stern, took oft* all the outside planking, took out 
all frames that were bad, and replaced them with new and put on 
all new planking the whole length of the boat; put in new stem and 
new dead wood. The frames were all made of good white oak; the 
first streak of planking under the deck, called the sheer 
183 streak, the planking was of white pine, costing a hundred 
and ten dollars a thousand; from the wale streak down to 
the streak next to the keel, called the garboard streak, it was white 
pine again: all the oak and pine used was of the best quality; it is 
customary in ship-building to use oak in some places and pine in 
others. After the boat was overhauled and launched she was in¬ 
spected by Chestnut and Molther, local inspectors, and witness thinks 
thev saw her while she was on the wavs. After the boat came oft* 
the ways she was a good staunch steady seaworthy boat and wit¬ 
ness would have been willing to go anywhere with her; she was the 
best boat around there at the time. Ever since witness has l>een 
building yachts, for the past fifteen years, it has been customary to 
put cement between the frames; at the time witness rebuilt the Tdler 
she had some cement in her and it was left there—it was there to fill 


in between the frames; on a line looking fore and aft we make it 
on a level so the water will run aft and forward to the lowest part 
of the ship; we put it on most all boats; the water runs on the 
cement because it is on a level all the way through the boat; it runs 
from both ends; the water runs on top the cement, and it is the best 
thing to put in a boat for that purpose; cement also strengthens a 
boat; nothing was done to the deck of the Tdler at the time witness 
rebuilt her; the decks were all right. Caulking means that where 
planks come together a substance made out of old rope chewed up in 
little pieces is driven in the cracks or seams—first white 
184 cotton is put in, and then oakum made from the old rope 
twisted up, is put in, and that makes the caulking of the 
boat. When the Tdler was rebuilt she was caulked all over. Every 
^eam was puttied up and three or four coats of paint put on her. 
The dead-wood is in each end of the boat—the filling in wood where 
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the boat is sharp. In the forward end. it was all new, but the aft 
end did not have to be touched; all the plank was taken off and \ye 
found the dead-wood at the aft end all right. The caulking wit¬ 
ness has described ought to last six or seven or eight years and the 
planking he put on ought to last ten or twelve and the frame work 
or ribs the same. After a boat is planked you could not stick a pen- v 
knife in the oak. but you can put it one-half an inch in pine. 

Witness went to Kingston several times in the Tdler, before she 
was rebuilt: Kingston is thirty of forty miles from Alexandria Bay; 
witness always thought the Tdler was a good staunch and seaworthy 
boat and could go anywhere. In 1007, when the machinery worked 
hard and it was thought to be the keel; witness strengthened keel 
by putting steel plates on each side of her: she had a keel of oak 
six by eight inches: witness put another, eight by eight on the 
bottom of that and bolted it through and through with nuts on the 
inside and drew it tight and then put on fourteen inch steel plates 
on both sides of the keel and riveted them through and through. 
Where the butts came put four foot steel plates. At the time wit¬ 
ness looked the boat all over to see if anything was wrong 
185 and could not find anything else the matter. Thi* made the 
boat work better and she was a good boat in every way: this 
work took the vibration out of her: this vibration had not been 
noticeable at ordinary speed-, and only when you run her hard. 
Hogged condition in boat is when the end« go down and the middle 
goes un; sagging is iust the opposite of this: the Tdler was slightly 
sagged; <he was built that wav: and witness did not alter the deck 
at all—did not work on the deck—did not alter the lines, she was 
in the same condition as to being sagged when she came off the 


wavs: in 1007 there was no difference in this respect: from some 
positions this could be seen when she was in the water, but from 
others it could not; this was due to the width of the boat—some 
would say she was wider at one part than she should be and nar¬ 
rower at the end. This condition would not hurt the boat; she was 
all right; this condition would have no effect on her sea-worthiness; 
the Idler laid one bulkhead forward the engine and one aft the 
boiler and one called a collision bulkhead forward. 


Collision bulkhead is a steel bulkhead strong and water-tight, so 
as to keep the ship afloat if it is struck forward; it is built of wood 
diagonally across the boat both ways and then across with steel to 
make it water-tight. The effect of having the bulkhead of both 
wood and steel is to make the boat stronger. The other bulkheads 
were put in to protect the engine and boilers and they were not 
water-tight, not supposed to be water-tight. These bulkheads 
186 were all in the vessel when witness rebuilt her in 1904; the 
forward bulkhead was in good condition in 1904 and 1907; 
witness went to Baltimore and looked at this boat a few days ago 
at the request of Mr. Staples; examined her all over, but could see 
no material difference in her since she left Alexandria Bay; went 
down to examine the deck and sides and went over her and could 
see no places where the deck was patched, nor sides except one place 
under the quarter where there were two short pieces of planking 
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that had been put on; otherwise she was as when she left Alexandria 
Bay; the same (leek and the same all over; the deck was the same 
color and looked the same, one and a half square planking; her butts 
were not sprung. In laying the deck the hoards are laid so that the 
hutts do not come together; this is done so as to give strength. If 
the Idler had been sagged these hoards would have opened up and 
pulled apart: they would bend up so you could put a knife through 
any of them and where there was not a butt it would show a curve. 
Witness did not see any curves, nor any open butts when he ex¬ 
amined her in Baltimore: tried his knife in the hutts. The last 
time witness was on the boat, before seeing her in Baltimore was at 
Alexandria Bay: tlie summer she was sold; at that time her decks 
and 1 >utt> were in fine condition. When witness examined the boat 
in Baltimore her seams were tight: could not put a knife in any of 
them: their condition was the same as in 100S; in 1908, witness 
saw the l*>at a dozen times a day at Alexandria Bay; would 

187 frequently go down to her dock and would frequently ride 
on her. the planking he put on her in 1904 was one and a 

half inches thick: in 1904, the boat was between ninety-five and 
ninety-seven feet long lietween perpendiculars; that is from the 
inside of the stern post to the anchor side of the stem; from the 
stern post to the place where the (lag is, is twelve or thirteen or 
fourteen feet and from the stem to the end of the horn is thirteen 
or fourteen feet: doe* not know the width of the boat, but thinks 
it is sixteen feet, hut her depth was six or seven feet; these were 
good proportions: a boat one hundred and thirty-eight feet long 
ought to he about eighteen feet wide; did not lengthen the Idler 
and never heard of her being lengthened: she was the same length 
in 190.S as she was in 1904; that he can not say as to her being 
lengthened from the time that she came under his observation until 
the time she left the St. Lawrence in 1908; that he could not say 
for sure whether she bore any evidence of having been lengthened, 
when he had her on his ways in 1904. T could not see anything 
to indicate any evidence of it; saw no evidence of her having been 
lengthened when he rebuilt her in 1904; she had steel straps to 
strengthen her and witness did not take them out when he rebuilt 
her. saw no evidence of cement except as heretofore stated; did not 
use cement for patching the boat; the cement was between the 
frames under the boiler and engine; that witness did not remember 
seeing any cement patching in her in 1904 or 1907; the care 

188 taken of a boat makes a difference in the length of time she 
lasts; if you lay a boat up and do not give it any ventilation, 

it gets bad air in it; it will rot quicker than otherwise; if you lay 
a boat up for the winter it should he left open and have plenty 
of air; if it is left uncovered in the winter, it would have a bad 
effect. Tf not taken care of, would probably last 7. 8, 9 or 10 years; 
with care double that. If a boat like the Idler was tied up at the 
dock without fenders on her side, she would be apt to tear herself 
against the dock. Sometimes in building or repairing a l>oat a 
poor piece of timber will get in; sometimes a sappy piece of wood 
will get in and give out in three or four years, while a good piece 
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will last ten years; dry rot hurts a boat worse than where it is wet; 
it seems to go all together. VV it ness came to \\ ashington to testify 
in this case, because Mr. Staples asked him. \\ itness identifies a 
photograph shown him as a photograph of the Idler taken when 
he was rebuilding her, showing the planking removed. 

On cross-examination the witness testifies in substance, as follows: 


about 
*; the 

shipping yard is for building pleasure boats but witness has built 
freight boats—one hundred and thirty foot freight boats; the yard 
is for doing any kind of work witness can get. Witness came to 
Washington a week ago Saturday, is stopping at the Riggs House, 
the hotel of Colonel Staples; was here the last time this case 
189 was called, in March. Now is the busy season of witness. 

When witness was here last he staved five or six days; has 
given between fifteen and twenty days to this case; came here be¬ 
cause he was a friend of Mr. Staples and Staples has always heen 
friendly to him; his coming is a matter of friendship; Staples has 
paid his expenses both times, but ‘lie does not know how much; 
Staples never gave him any money; only had one meal coming 
down and paid for that himself; does not know Benjamin F. Ed¬ 
wards, or the First National Bank of Dexter, and neither of them 


Has a marine railway and slideways in his yard; employ; 
fifteen men in the winter, hut not so manv in the summ 


asked him to come here, or paid his way. Witness has built vessels 
as high as two hundred and fifty feet long; that is a seagoing boat; 
has built a dozen of them; has not put any boat on the ocean, but 
you can put a lake boat on the ocean; witness has not had any 
experience on the ocean; does not know who took the photograph 
referred to, or when it was taken. Can tell that the photograph is 
a photograph of the Idler by her stern, which is a little narrower 
than usual, tumbles back aft a little bit; the Idler had her name on 
the stern, but it does not show in this picture, may be torn off—may 
be it is there vet—it does not seem to be there. 

To make a sea-worthy boat on the ocean and sea, means to be 
built up strong, so that she will bear up well; we have boats on the 
lakes that go across the ocean; if a boat is built strongly, she could 
be an ocean going vessel and you have got to have her 
190 length and beam and depth to do it; you can put a boat on 
the ocean to carry passengers with any draft—from four to 
twenty feet—three feet would do, so long as you are coast-wise— 
where you are going on the coast. Witness does not know how many 
bulkheads a vessel must have to go on the ocean—he is not an in¬ 
spector; a ship-carpenter can know what kind of a boat to build for 
ocean travel, but he aint supposed to. When the boat was rebuilt 
everything was new from the deck line down; also whatever frames 
were necessary—whatever was bad was taken out; some of the frames 
were left in; the material was all good. Even with care sappy wood 
will sometimes get into a boat, because it is almost the same color 
as good plank; when the plank is new the-only way you can tell sappy 
plank is by the color. \\ itness does not know of any cement under 
the engine and boiler, but there may have been some in the stern. 
The frames are about a foot apart and the cement went the whole 
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distance between the frames, but the cement don t go up the whole 
side of the boat; it goes under the keelson; the cement is between 
the frames; on a level with the frames; it is nowhere near the rud¬ 
der, don't remember seeing any around the rudder, did not see any 
patches of cement fourteen inches long, it is customary to put ce¬ 
ment from the rudder, clear down to the bottom of the boat—to put 
cement the whole length of the boat; does not remember any patch 
of cement; if it was there it might have been put in for some other 
purpose, but it would not have been put in to stop a leak or 
191 anything of that kind; it might have been put in to make a 
spot level for a water tank, or something like that. When the 
boat was repaired in 1907, witness and Captain Davis looked all 
over her;'the Captain authorized repairs and guesses maybe he as¬ 
sisted in making them, does not know anything about whether 
Captain Davis patched the boat with cement near where the rudder 
is; witness knows Captain Davis and saw him in Alexandria Bay 
the day before he left there. Witness has not been helping Staples 
to find witnesses in these cases and did not take around papers for 
people to sign at Alexandria Bay; made no effort to get anybody to 
sign a statement for Staples saying that the Idler was a sea-wortliv 
boat; but signed a paper for her sea-worthiness himself. Started to 
rebuild the Idler after the first of March, 1904. Witness is shown 
a paper dated September 2nd, 1908 and testifies that he signed it; 
and the same was offered in evidence and read to the jury as 
follows: 

Thousand Island House, 

Largest and Finest Hotel on the St. Lawrence River. 

Alexandria Bav, N. Y. 

O. G. Staples, Owner A PropT. 


Copy. 


‘To Whom It May Concern: 


September 2, 1908. 


Captain E. W. Yisger of Alexandria Bay, N. Y. knows the steam 
yacht “Idler’’ and knew her three years ago when she was re-built, 
and also knows that when she came off the ways that there 
192 was a slight crook in her rail, and that it was built up in that 
way at the time, consequently it is just as she was re-built, 
and just as solid as she would have been had she been straight, and 
she is now in the same condition as she was when she came off the 
ways, and no crook or bend in the boat has occurred since. 

(Signed.) Capt. E. W. VISGER, 

THOMAS THURSTON.” 


Witness says he may be mistaken about the year the boat was 
rebuilt—it may have been 1905; witness signed the paper just of¬ 
fered in evidence at Alexandria Bay, but does not know who pre¬ 
pared it; he did not take papers around like this to get others to 
sign. There was a slight sag in the boat when witness had her on 
the w^ays; the pictures do not show the sag. If the boat is left out in 
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the water without covering, witness has known of timbers and plank¬ 
ing rotting in three or four years; it ought not to rot in one year, 
unless they were sappy; you couldn’t stick a penknife up to the 
handle, in the Idler in half a dozen or more places in 0 years after 
1904; witness put good wood into the Idler, hut, of course, bad pieces 
of sappy wood might get in. It would not be possible to put a knife 
in a piece of planking three inches, if she was a good sound boat in 
1908, and was left uncovered from March or April of one year to 
January of the next year, unless the wood was sappy ; you 
193 would not find sappy wood in a lot of different places; the 
boat was apparently in good condition in 1908, she was three 
or four years old then; the timbers witness put into her, ought to 
have lasted ten years; it would probably be good at the end of five or 


six years, unless there was a sappy place and you could not go around 
her and stick your knife in half a dozen places; the condition de¬ 
scribed might arise in six years, hut good timber would not rot in 
that time, unless it is confined; if it is confined it will rot; any tim¬ 
ber will rot in four years if it is confined; the Idler was a little con¬ 
fined hack aft—shut in; had air will make any timber bad; the 
Idler looked all right in 1908—there might have been a rotten spot; 
confined places were probably fifty square feet; the confined condi¬ 
tion is usual in boats and in any place where the water lies on the 
plank and it gets wet and dries out, it will dry rot; it is probable 
that a boat built like the Idler was, might have fifty square feet of 
rotten timber after four years; the witness can’t "tell, he doesn’t 
know whether the Idler did not have 50 square feet of rotten space 
in her at the time she was sold. When a boat is hogged, the middle 
goes up and the ends go down, sagging is the opposite of this. In the 
Idler there was a slight sagging. A seafaring man going around 
in a boat would have no difficulty in seeing she was hogged. 

The collision bulkhead was built of wood and faced with steei, it 
was covered all over with steel; saw steel there when lie re- 
194 built her and sa wit there the other day when he examined 
her in Baltimore; went to Baltimore to inspect the boat, to 
ascertain if there were any openings in her deck or any changes 
since he last saw her and did not find any; witness could tell in a 
minute if she had been extensively repaired, but could not tell 
whether she had been replanked under the water, could not tell 
whether she had been extensively repaired in her hull in 1908 after 
she had been painted over on the outside—could not tell without 
close inspection whether all her planking was new and did not look 
for that. The deck looked the same as that in the boat in 1904; it 
was the same size and length; the same which was one and a half 
inches square, which is usual and right; it looked old enough to be 
there. If the butts are not open they were not open when the boat 
was in Philadelphia in 1908, if it is" the same deck; it. is the same 
deck. Witness did not measure the boat, but just guessed at her 
length. If the boat had no fenders and knocked against the dock, 
it would hurt her sides and hurt the boat generally; there was no 
evidence of this in Baltimore; saw no evidence except that some boat 
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had struck her on the stern and broken her there; she was dried 
out a good deal by not being taken care of—that showed in her 
mahogany work—in her cabin. 

When in Baltimore witness saw one little place about a foot long 
where there was dry rot—that place was aft and could l>e patched 
u]) for two dollars; thinks that was sappy wood, it showed for 

195 about a foot and might run a little longer; it was about a 
foot long. 

On re-direct examination the witness testified, in substance, as fol¬ 
lows: In 1907 when the keel was strengthened witness went all 
around the boat and tried to find had places in her and found none 
at that time: witness observed no cement patches, never knew of 
cement being put in a boat to stop a leak ; it cement was put against a 
hole in the side it would not stay there—which could not keep out 
the water. When witness repaired the boat in 1907 Capt. Davis 
helped him to make the patterns for the iron and witness thinks 
that was all he did; witness does not know of his putting any cement 
into the boat. The ways on which witness had the boat were eighty- 
live feet long and she seemed to go over a little on both ends. The 
wale streak put on the Idler at that time was of oak plank two inches 
thick and five and a half inches in width. 

And further to maintain the issues on his part joined, the plain¬ 
tiff called as a witness in rebuttal, George L. Deans, who testified, 
in substance, as follows: lie is forty-three vears of age and has 
been a marine engineer on the St. Lawrence River, on the Great 
Lakes and the sea for fifteen years; became acquainted with the 
steam yacht Idler about 1889, on Lake St. Clair and on the Detroit 
River. Knew her after she came on the St. Lawrence River about 
1901. when she was owned by Mr. Yisger, who died about 1906; was 
chief engineer on the Idler in employ of Staples in 1907, and 

196 knew her in 1904, and 1905, saw her out of the water on 
Thurstons dry dock; saw her there perhaps a dozen times 

and looked at her. All the planking was off—there was nothing 
standing, but the decks, the covering board and what frames that 
were good; saw them putting planking on her and saw her when 
she was fully planked; some new frames were put in; she also has a 
new stem post and a new stem put in; witness does not know of any¬ 
thing being done to her deck at that time; as an engineer witness 
has had experience in running the Idler up and down the St. Law¬ 
rence River, down to Morrisburg, through the Morrisburg Rapids, 
about twenty-two miles below Ogdensburg, and up the rapids to 
Clayton. In the Rapids the water is rolling rapidly and running 
five, six, seven, eight, and possibly ten miles an hour. Used to run 
up from Morrisburg against them, all the way to Ogdensburg, where 
a boat that can make no more than ten or twelve miles an hour 
would not be able to go up; used to do it with the Idler all the time; 
did this probably twelve times. After the boat came off the ways in 
1904 or ’5, she was in good condition; as chief engineer witness had 
her shaft out and a new wheel on her in 1904 and ’5, he was just 
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there as an observer, but had opportunity to walk right up close and 
examine her closely, and from that examination he called her a 
staunch and sea-worthy boat, after she was rebuilt; was on the inside 
of her when he was chief engineer, but not when she was being re¬ 
built. After she was rebuilt in 1004 or ’5, witness knew of nothing 
being done to her, except in 1907, when she was on the dock 
197 and some repairs were made. In 1907, she was put out on 
Thurston's ways and a heavy piece of oak was put on the 
bottom for her whole length, and plates of steel placed on each side 
of the keel. Witness began as engineer in charge, when they began 
this work. Had not l>een on the boat that season previous to his 
employment; in other seasons had been aboard her merely as an 
observer. Steel plates were put on during service of witness; wit¬ 
ness ran the boat after this. Witness observed her machinery and 

«/ 

had no trouble then—ran her as hard as she could be run—at the 


rate of seventeen miles an hour; ran her up and down the Rapids 
and everywhere else; remained aboard of her as chief engineer until 
October, 1907; from April to Octolier, 1907, was on her continuously. 
When she was on the dry dock in 1907. witness went around her 
and tried her evervwhere with his jack knife, hut did not find anv- 
thing on her rotten; has been about dry docks and could tell. They 
caulked her all over at that time; tested the planking with his knife; 
not in every inch, hut as much as he thought necessary to test her; 
did that, because he was going to sail in her and has made it a habit 


to try a boat when he sees her on the dock; found nothing wrong 
with the Idler. Witness has been a sailor for over twenty vears; 
has worked in ship-yards and has always understood such things 
and has looked after boats on dry docks when working for steamboat 
companies; worked for the Central Vermont people, for Charles L. 

Seabury in the grain forwarding business, when the boats 


198 were running, as fireman at first, afterwards as assistant, and 
during the Spring and Fall usually had charge of fitting out 
the machinery; sometimes worked with the carpenters on the decks 
and around the sides. Witness never saw any change in the lines 
of the Idler from, the first time he knew her, other than that she 
might have settled a little in the center, but not enough so that it 
could be really detected. Settling would be in the middle of the 
boat—sagging a little—a very little; witness did not notice the sag¬ 
ging when she was in Thurston’s yard. Witness took down her 
shaft, which was very long and if the boat had dropped down it 
would have been shown by the opening of the shaft coupling; if she 
had been hogged it would also have been shown by the shaft coup¬ 
ling, being open at the top. Witness thinks the boat was about one 


hundred and twenty-six feet over all; somewhere about eighty odd 
feet between her stem and stern post. By over all witness means 
from the end of the horn to the end of the overhang. When wit¬ 
ness first saw boat she was on Lake Michigan and owned by Senator 
McMillan; saw no material change in her from that time until last 
time he saw her; she is just the same in length, so far as witness 
knows, as then, and her width the same so far as he knows; also her 
depth. Witness has traveled the Atlantic Ocean in the Morgan Line 
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ships and while at sea has observed yachts of the character of the 
Idler traveling the coast. In the opinion of the witness the Idler 
was perfectly sate to go coastwise along, to go from place to 
19<> place on the Atlantic Ocean and the only objection he would 
have to crossing the ocean in her would be that she could not 
carry, perhaps, coal and water enough; her engines and pumps 
were in first class condition; witness took them apart and lenewed 
all parts that were worn. The deck did not leak any; she was the 
driest boat witness ever sailed in: it was not necessary to use a 
syphon on her in a week, if witness did not use water on the cooler. 
In fresh water there are coolers, which are jets that throw a line 
stream of water on the engine, reducing the amount of oil used and 
using water instead: that water goes into the bottom ot the boat and 
has to be pumped out. \\ itness has been in at least twenty other 
Boats—wiled in them and had charge of some duty on board; nearly 
all of them were wooden boats—one or two were iron. Witness never 
noticed any great amount of cement in the Idler, there may have 
been a little between her frames, but he does not remember any 
amount: thinks there was a little somewhere about the bottom, near 
the shaft—near her stern, where the stern pipe comes in. \\ itness 
has heard of the use of cement in boats and has used plenty ot it 
himself. Cement is put in the bottom of the boat to level up between 
the frames, so that water will not lie between the frames, but will 
go to a certain part of the ship, where pumps or syphons will take it 
out; also to keep the boat dry. After witness left the Idler in 1907 
he saw her at different times, until she was sold in 1908—was not 
employed on her, but was aboard of her when she was fitting out in 
the Spring of 1908, and from his observation she was the 
200 same as when he left her in October 1907. At this time he 


was in her engine room, but mostly walked up and down the 
boat from end to end observing how she had wintered. Witness 
did not notice any cement patches near the rudder. The cement he 
saw was down around the log, which is a stick of timber that is 
bored with a hole through it for the shaft on which the wheel turns 
to go through. This was below the water line; did not notice any 
cement patches above water line; witness was all over her, most every 
part of her and did not see any such patches. The placing of the 
additional keel and the steel plates stiffened the vessel; relieved her 
of vibration. The Idler had three bulkheads, a collision bulkhead 
forward and two others, one forward of the engine and one aft the 
boiler. The collision bulkhead was constructed of wood caulked 
and covered with iron plates to strengthen it, placed on the inside 
so that if she was struck by a ship or against anything, that it would 
protect the water from coming in and sinking her—you could only 
fill the compartment forward. The next bulkhead was fifteen or 
eighteen or twenty feet back from the collision bulkhead and there 
was a hole cut through it to the engine room so that the engineer 
could get out and save himself if anything happened. Witness 
went to Baltimore and examined the decks of the Idler on last Tues¬ 
day morning at the request of Staples. In 1908 observed the decks 
only to the extent of walking up and down to see how she had win- 
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tcred; found them in good condition, showing no effect of 
201 the winter; the hutts were all right—where the sun had 
shown on them they would naturally open up a little, but not 
enough to hurt—they do that in all boats. When witness saw the 
boat in Baltimore the butts were in as good condition as could he 
expected in a boat uncovered with the sun shining on her; there 
were no openings to affect her in any way. She seemed to he about 
the same as in Alexandria Bay in 1008. If a boat is left exposed to 
the sun her top sides above the water line dry out; her oakum will 
become loosened and if she settles into the water l>elow her usual 


water line, there is danger of her sinking. Her decks would become 
shrunken up if she was not covered with water each day and show a 
little opening—something that could he fixed with a little oakum if 
freshened up with water. A yacht such as the Idler, lying at a 
dock without fenders would get marked up and mashed if there was 
landing beside her. Witness has had experience in planking wooden 
vessels; was sailing in a small new boat which had not l>een used 
eighteen or twenty months and during that time had been housed; 
when he took her out in the summer he had to put on two or three 
pieces where she had become rotten; he could put a knife through 
her—it was kind of a dry-rot. 

On cross-examination witness testified, in substance, as follows: 
Dry-rot is made hv being covered up where the air cannot get to it; 
if sappy timber was put in it would rot quicker; does not know that 
the manner in which timber is cut would make anv dif- 


202 


ference, hut has heard that timber cut in February will last 
longer than that cut in June; does not think the manner 


of cutting the timber in the log makes anv difference—has 


l>een 


in the saw mill and sawed timber—has done most everything. Has 
worked around ship yards and every ship yard usually has a saw 
mill if it builds wooden boats. The purpose of examining the boat 
in Baltimore was to see her condition and if her decks were pulled 
apart, or the sides; anything; was not told to see if there was dry- 
rot, but looked over her while there; saw the bulkheads. That is 


not the first time he saw the steel plates on the collision bulkheads; 
saw them when he was on her in 1907. In 1904 when he saw the 


boat on dry dock he was an engineer, but was not employed at that 
time—it was in the winter, sometime in March or April; somewhere 
in the earlv part of the season; somewhere after the first of January, 
but cannot say whether it was as late as March or April, but to his 
knowledge it was not in May or June; will not say that it was not 
June, because he was employed then; did not see any planking 
taken off in May or June; to his recollection it was early in the 
season. In June lie was employed, in the same village by Colonel 
Staples; began work in May on the Myriad. The ability of a 
boat to run the rapids does not depend altogether on speed; it de¬ 
pends upon her being strong; there are places where you drop 
right off a foot or two. To run these rapids a boat would have 
to make fifteen miles—a boat that can run twelve miles an hour 


can run some parts of them. When witness says the Idler 
203 was sea-worthy he means to say, that she would pass from 
one port to another coast-wise; that he would not be afraid 
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to cross tlie ocean in her if lie had known she could earn’ coal and 
water enough. Witness has sailed in the Morgan line steamers 
from New York to New Orleans one winter, making six trips and 
making no stops until reaching Algiers or else Sabine Pass, at the 
end of the trip; they were steel boats of thirty-three hundred tons 
burden and ahout forty feet beam with twenty-three feet draft. The 
draft of the Idler is a little better than six feet—about six feet two 
inches: cannot tell her depth of hold—cannot tell how much top 
side she had out. hut possibly seven feet in the engine room. The 
difference between the draft and the depth of the hold of a vessel 
is the difference l>etween her draft and her free-board. If the hold 
is "ix feet three inches deep, the draft might he only a foot—it 
would depend upon how much water the boat drew. The draft 
of the vessel has no fixed relation to the depth of the hold and may 
he the same a* the depth of the hold; if the boat was loaded down, 
it would be the same; that is usual in freight boats; in yachts not 
loaded down, the draft and depth of hold would not he the same 
tiling, hut there is no proportion between the depth of hold and the 
draft—she draws as much water as she displaces; there is no regular 
way of telling the depth of the hold from the draft she drew and 
no way of telling the draft from the depth of the hold; they have 
nothing to do with each other; the longest trip witness 

204 ever made in this yacht was from Morrislmrg to Montreal 
and return: about a hundred miles; were no stops on the 

way—it is hundred miles each way. Witness does not know the 
tank capacity of the boat: took no water on this trip because he 
got water from the river; witness was engineer on the boat from the 
seventh of April to the first of October; cannot tell the capacity of 
her tanks, became he had no reason to use them and cannot tell 
how long a journey she would make with the water she would carry; 
if water was wasted or there was a leak in the valves boat could 
not go near as long. The amount of water she would carry would 
have nothing to do with her sea-worthiness, or whether she was 
fit for the coast trade if she could carry water enough to get from 
one port to another. If witness was chief engineer on her lie would 
keep a watch on her and tell the captain to put in water and would 
stop every one hundred miles if necessary; thinks a boat that had to 
to do that would be fit for the coast trade—has traveled in a lots 
of them; traveled in a torpedo boat with sixty people on board and 
traveled in a yacht about eightv-five feet long around the harbor 
of New York and along the coast; that was a pleasure yacht; has 
not traveled on a commercial boat carrying passengers and doe* not 
know of any such boat, that had to stop every hundred miles to get 
water, but sees no reason why that kind of a boat would not be fit 
for commercial uses. In 1907 the Idler had '\*ik T i t on dm bottom 
of her keel and steel put on the sides. Witness had her 

205 engine down and repaired the parts that were worn, took 
her shaft down and realigned it; does not remember any¬ 
thing else, but there may have been a little piece of wood put in her 
somewhere and caulking done: thinks there was a little piece put in 
above the water line bv Mr. Thurston, thinks there was a little piece 
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put in but cannot be positive; when the repairs were made in 1907, 
the captain of the Idler was a man named Hunt; it was not Davis, 
Davis was not captain that season; witness would not sail with him. 
Witness has seen no change in her lines since he saw her that 
summer. If mere had been any sagging or hogging that amounted 
to anything, witness would have noticed it. When Thurston re¬ 
paired the l>oat in 1904. the deck was not taken out and her rail 
looked just the same as when witness first saw her. The length of 
eighty odd feet for the boat given bv witness is from the cut water 
to the stern post. This is not what is known as the water line; 
the length of the water line depends upon the load of the boat; 
if she is heavily laden the water line is longer. The official measure¬ 
ment of a boat is from the cut water to the stern ]>ost. The projec¬ 
tions might be fifty per cent of the boat’s length if she was built that 
way; the Idler was built with a great amount of overhang, but wit¬ 
ness cannot say how much. The Idler is about one hundred and 
twenty-six feet over all; witness was told that by Captain Hunt in 
the summer of 1907; also saw her papers; saw all the papers—the 
enrollment and certificate of inspection, but cannot be posi- 
200 tive whether he saw her length stated. Thinks he has seen 
boats carrying passengers in the coast trade one hundred and 
twenty-six feet long and only fifteen feet wide, cannot name them, 
hut thinks he has seen them in New York Harbor. Witness cannot 
recall any boat of the exact dimensions of fifteen feet wide, one hun¬ 
dred and twenty-six feet long over all, being used on the ocean, but 
has known boats a good deal smaller than that to cross the ocean; 
has seen boats running out of New York Harbor and around Long 
Island, but cannot give the names of them. The Idler did not leak 
:o any amount while witness was on her; let her stand once for a 
month and did not have to pump her; if she leaked badly three 
years later, it might indicate a great deal; it might indicate that she 
nad a hole punched in her, or that the oakum had been pulled out, 
or that she had l>een struck by something. If the boat was in such 
condition as witness has described and three years afterward has got 
in such a condition that she would leak on the Potomac River every 
time she was taken out, witness would think this might happen if 
something was left open. Witness was all over her and saw no con¬ 
crete patches near the rudder in 1907 or since; did not test the bulk¬ 
heads to find if they were tight and does not know that they were 
not; the hole in the second bulkhead was not at the bottom, but up 
toward the deck. The Idler had two sea anchors—witness never 
heard them called sea anchors; a sea anchor is a big anchor; the 
Idler had two. Witness has been a sailor on the ocean and 
207 has heard of anchors, but has never heard of sea anchors. 

The Idler had four wooden life boats, but no metal ones. 
Witness has been in Washington since a week ago last Sunday. He 
is employed doing nothing; has a farm of his own, which he takes 
care of and a little later works for Colonel Staples on the Myriad; 
was last employed in the season of 1910, by Colonel Staples and is 
going to work for him again as soon as tbe season opens; was in 
Washington "last March when this case first opened and stayed about 
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ei«»'lit or ten days; at that time was working on a farm of his own; 
Staples asked him to come down l>oth times, but did not agree to pay 
him anything; Staples paid his fare down and he has hoarded at 
Staples* hotel; that is all the compensation he has had. Witness 
left his farm because Staples has always been a friend of his. lie 
has always done such things for a friend and would expect anybody 
else to do the same for him; never went this far as a witness before, 
hut has left his farm and gone to Watertown, the county seat, which 
is twentv-five miles awav. and has staved a week. 

( • 7 • 

On redirect examination the witness testified in substance, as fol¬ 
lows: If you took one of the anchors of this boat and dropped it into 
the sea. 1 suppose it would he a sea anchor, and if dropped in the 
river it would he a river anchor; the anchors witness spoke of are to 
moor the ship with. A sea cock is an opening in the bottom of the 
boat, to obtain water for the pumps or tanks. The Idler had 
•JOS two or three sea cocks along the bottom of her, they were 
down deep in the water; if they were open that would let the 
water in and sink her in a little while. The engineer might leave 
the sea cock open; it is nothing hut a little valve—it might work 
often. If water got into the hold of the Idler and froze it would Ite 
liable to hurst the sea cocks and when they Itegan to thaw out the 
water would run in. Witness thinks the Idler would he perfectly 
safe in traveling from Portland Maine to Boston and from Provi¬ 
dence to New York. 

On Re-cross Examination the witness testified in substance as fol¬ 
lows: He cannot tell how many harbors would be passed in going 
from Portland to Boston, but thinks there are some—thinks there 
is one at Portsmouth, New Hampshire, and other places along the 
Maine coast. Witness assumes from bis own knowledge that the 
boat would carry sufficient water to go from Portsmouth to Boston. 
If the sea cock got open and the water came in and the man did 
not know where the cock was located, vou would have trouble in 
finding it. Even if he pumped her out, he might have trouble in 
finding them and might have to open the floor: he could not locate 
them, unless he could trace the water through the boat and locate it 
in the sea cock; if the boat is leaking there is no way to tell whether 
there is a sea cock, unless you hunt it up and find it. 

And further to maintain the issues on his part joined, the 
209 plaintiff called as a witness in rebuttal, Edwin S. Keeler, 
who testified, in substance, as follows: He lives at Alexandria 
Bav. New York and has lived there for about fortv years; has been 
engaged as captain and master of steamboats—most all kinds of 
boats, running on the Lakes and St. Lawrence River; is not licensed 
for the ocean, but has run on the ocean, was on the coast of Maine 
three years ago with a steam yacht. Witness knows O. G. Staples 
and has seen defendant Fox at Alexandria Bay; also saw Umben- 
hauer at Alexandria Bay; has been seeing the Idler ever since she 
came on the St. Lawrence River and run her in 1900 and 7; has been 
her master or captain for short periods of a few days at a time, to 
fill a vacancy—the longest was ten or fifteen days in 1906. Wit- 
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ness has been around her all the time, was with former owner a 
great deal of time when not acting as master; has been on all parts 
of the boat. About the middle of August 1908, about six or eight 
days before the Idler left the St. Lawrence for good, witness heard a 
conversation between Fox, Staples and Umbenhauer at the Thou¬ 
sand Island House dock, which is gbout seventy-five feet from the 
hotel, when he heard Staples say to Fox and Umbenhauer, “I don’t 
recommend her in no way, shape, or manner. I don't know noth¬ 
ing about her, no more than you do. There are boat builders here 
and there are engineers here and you had better get someone to look 
her over ; also heard Staples say to them “And if you want it for 
the price stated you can have her.” Witness knew H. W. Visger, 
who owned the yacht before Staples owned her, hut had no 
*210 particular relations with him, except as being friendly and 
being with him a good deal. Witness knows that the Idler 
was rebuilt at Tlmr-ton s ship yard in 1905; observed her nearly 
every day during that time, not from having business there, but 
simply from looking her over with the owner; witness would walk 
along side of her with the owner looking at the men working and 
observing how they did the work; the work was all right; the owner 
was trusting a little to the judgment of witness and the work was 
satisfactory to the witness. New frames, new planking, new dead- 
woods and new clamps were put into the boat. The clamp is a piece 
that goes up under the deck; the dead-wood is what is put in the 
bottom for a support and fills up the part in front where she comes 
together; the frames are the part the planking is fastened to; some¬ 
thing like ribs; they were all new; witness was there four or five 
times a week; the planking was [fine, with a little oak; the oak was 
on her garboard and bilge; the pine was the best witness ever saw 
and he has had extensive experience in observing the kind of plank¬ 
ing used on the outside of vessels of that class. Witness has observed 
the use of cement in boats; thinks it is common and likes to put it 
in the bottom of the boat anywhere it is desired to fill up a vacancy; 
cement stiffens the boat and lets the water that goes in at any spot 
run down so the syphon will take it. There was some cement in 
the stern of the Idler and some under her boiler and engines. It was 
put in so as to fill up and strengthen the boat—in the bottom 
211 under the machinery. The cement witness saw was by the 
stern pipe or sleeve where the shaft goes through the pipe 
and the stuffing box goe< on that. It goes right around it and the 
shaft, that turns the propeller goes right out through the pipe and 
that is packed. The propeller is on the end of shaft, outside in the 
water; where this shaft runs through the stern of the boat there is 
an opening called the sleeve and that is packed to keep the water 
from rushing back into the boat and the cement was there to fill 
up outside the pipe—outside the shaft where the dead-woods come 
in, outside the pipe that the shaft runs in, next to the shaft pipe, 
surrounding the pipe; this pipe is about fifteen feet long; the cement 
was not used for the whole length, hut only for the part toward the 
stuffing box. 

The Idler had a collision bulkhead forward, supposed to be tight, 
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about eight or ten feet from the stem, made of two-inch planking 
covered with iron on the inside—the side toward the galley. Witness 
saw a little hend in tiie Idler when she was rebuilt—it appeared aft 


and was built into her; when they put her plank sheer on, they were 
not particular enough to give her a proper sheer and got a little drop 
in it. witness noticed it, hut it did not hurt her in any respect, except 
in looks; at the time site went away in 1008, witness saw no change 
in that respect; was on her two or three days Ixdore she went away 
and had seen her nearly every dav during that season, some- 
212 times at the dock where she was and sometimes at the other 


dock on 11ic lower bay; when she went away she was all right, 
so far as witness knew; he heard no fault. In planking, unless ex¬ 
amined closely, there is liable to he sap right on the edge and when 
the boat is caulked it is liable to start to rotting a little. Wit- 
lies.' has seen such things as that, even where he had hecfn particular 
to look it over so as to avoid having sap; you can take caulked pine 
and have it wet and run a knife in it quite a way. Leaving a vessel 
out in the open and dry for a long time, causes its seams to open 
and shrink away from the caulking and the butts to open. The 
donkey engine is a separate engine used when you pump water into 
or <ait of tiie boat; an auxiliary engine can he worked independent; 
there is not much difference between an auxiliary engine and a. 
donkey engine. The Idler had feed pumps that worked into the 
boiler, run by a separate engine, called a feed pump or a donkey 
engine. Witness knows nothing of the Idler leaking, never heard 
of it and don’t know how she could leak; knows that iron was put 
on the keel of the Idler to stiffen her; thinks that was in 1905 and 


it was not at the time the general repairs were made. 

On cross examination the witness testified, in substance, as fol¬ 
low': lie does not know much about an auxiliary boiler—will say 


that it was an independent one and that a donkey boiler is the same 
thing, used for the same thing, to pump—for other purposes besides 
running the boat. A boiler and an engine are not the same 
21 d thing; the difference between an auxiliary boiler and aux¬ 
iliary engine is that one furnishes steam and the other uses 
it and the difference between a donkey boiler and donkey engine is 
the same. Witness knows of no auxiliary boilers on the Idler; she 
used her main boiler; she had an air pump and feed pump operated 
bv steam generated from her main boiler; the only boiler she had to 
operate anything was her main boiler. If a vessel is uncovered and 
exposed to the weather, her seams and butts in both deck and plank¬ 
ing will open up, unless she is wet down often enough; when boats 
are laid up, canvas is put on them to shade them, but when they are 
in use, nothing is over the sides to protect them; the butts and seams 
are kept from opening by wetting. Alternate wetting and drying 
does not open the seams more than being dry all the time. There is 
a difference l>etween a ship and a house in this respect, because on 
the house the seams are not caulked and the boards are nailed on, 
and there is a great deal of difference; all vessels have to be wet 
down to keep them from drying down and opening up their seams. 
The ends of the Idler dropped a little—the stern—there was a sag 
in it. The bow did not drop so far as witness noticed. The boat 
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did not go up in the middle; witness saw the sag a hundred feet 
away, but does not think it could be seen four hundred yards; it 
hurt her appearance very much, in the opinion of witness, because 
he likes to see anything right; if a thing is nice, it should he nice 
all the way through; it didn’t look as bad as a snake’s back, 
214 all bent up but could notice this very plain. 

The cement witness saw was right on the water-line, per¬ 
haps a little bit below; there was some more by the boiler, down 
in the bottom of the boat, below the water-line, but he did not see 
any patches fourteen inches long up by the rudder and there could 
not have been any there when it was all new plank. Witness thinks 
she was on the ways in 1907, but cannot remember what was done to 
her; only knows about putting iron on the bottom and saw the iron, 
but don’t remember when; Mr. Thurston was making the repairs, 
but witness does not know who was helping him; witness’ best recol¬ 
lection Captain Davis was on the boat at the time assisting in mak¬ 
ing repairs, but is not certain and does not know whether Captain 
Davis was patching holes with cement. When witness left Alex¬ 
andria Bay two weeks ago last Saturday, Capt. Davis was there. The 
cement witness saw was five or six feet long and three or four feet 
wide; there was not much cement around the sleeve—about eight 
feet long and three or four feet wide. At this time witness is Can- 


tain of the Sport owned by the Wilburs of South Bethlehem, but 
has been away from her since two weeks ago last Saturday; has been 
here during that time in connection with this suit, but has no inter¬ 
est in it and expected to go back in two or three days when he came 
here. When witness was on the coast of Maine he was not a licensed 
pilot, but was acting as a helper to take the yacht “Uvira” up from 
Booth Bay and was on her about ten days helping to fit her 
215 out and traveling from Booth Bay to Portland, which is 
forty or fifty miles and the Port of Bath is between the two 
places. Witness was introduced to Umbenhauer and Fox by Capt. 
Davis, or Staples and in the conversation referred to on direct exam¬ 
ination he heard one of them say “Why we have been out on her; 
she is all right,” or words to that effect; witness thinks it was Um¬ 
benhauer who said this. Umbenhauer was a big fleshy man, with¬ 
out a beard. Witness cannot remember anything else that Uinben- 
haucr said, witness does not know whether he used the word satis¬ 
fied. but that is what he meant. Witness was thereupon asked the 
following question: 

“Q. Do you not know that a man cannot know much about a boat 
by riding on her?” 

and the plaintiff by his attorney objected to the question as not 
proper cross-examination but the Court overruled the objection and 
plaintiff’s attorney noted an exception which was duly allowed by 
the Court and witness answered “He could tell a good deal about it 
by just riding on her.” Witness further testified in substance that 
it would not be possible to tell whether the timbers were sound by 
riding on the boat, but you could form a good idea as to whether 
she was seaworthy, so far as handling her went, but not much as to 
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her strength, or whether she was rotten. The boat was rebuilt in 

1904 or 5. Witness remembers the conversation referred to, because 

he was right there at the time and heard that Fox and Unibenhauer 

were going to hue a boat and which excited his curiosity *o 

'1 lt» know all about them and to know what they were going to do 

with it. It was not in September, but the latter part of 

August, when witness heard this conversation and alter having his 

attention called to the fact that he has stated in a deposition that it 

was the fifth or sixth of September, witness tesilies that lie has given 

the matter more thought and that it was in August; when he gave 

the deposition he had just had a leg broken and deposition was 

taken without any opportunity to think it over. Kleven or twelve 

people came from Alexandria Bay in connection with this case, but 

the Idler was not discussed on the way down and there has been very 

little discus-don since witness arrived in Washington; since coming 

here witness has spent his time in going around the City and was at 

the Court House once for just a few minutes; witness saw Mr. Fox 

most everv daw when he was at the Bav. W hen witness heard the 
« « • 

conversation referred to. he first heard Mr. Staples speak and docs 
not think he heard Mr. Fox say anything: they were all speaking -ill 
together and he cannot be positive; lie thinks Mr. Unibenhauer was 
the man who said he knew all about it—she is all right and we 
know all about it; when witness gave his deposition he had the grip 
and his leg had been broken in two places. From the quality of the 
material that went into the Idler witness thinks she would have re¬ 
mained in first class condition for six or seven years, but suffi things 
as decayed wood in her frame- and hull might be found in that 
length of time, because there might be sap in some of the wood: 

you can take soft pine and put a penknife into the be-t qual- 
*417 ity of it that ever was but witness does not believe that 
eighteen months after the Idler left Alexandria Bay. that ‘t 
was possible to pass along the side of her and run it up to the 
handle; it might have been put into a seam until it struck a frame, 
because the seams open up more or less; witness does not believe that 
could have been done; because the kind of timber he saw put into 
the l>oat could not have decayed to that extent. 

On re-direct examination the witness testified in substance, as 


follows: Proper care of a boat like the Tdler would require that she 
he kept painted and wet down and that snow be kept off of her. 
The kind of material witness saw go into the Idler would not rot 
in five years, if she were taken care of. but it might be different if 
proper care was not taken of her. In addition to the main engine 
the Tdler had a fore and aft compound, high and low pressure. 

On re-cross examination the witness testified, in substance, as fol¬ 
lows: The two engines of the Idler were operated from the main 
boiler. Between wind and water, planking rots more rapidly than 
in other places; witness supposes heat and cold was the reason for 
this; such timber as witness saw go into the boat might rot in two 
years, if it did not get air—where it could not get air and had the 
heat on top of her. Witness has found some rotten places in 8 or 
10 years, but not general rot. 
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And to further maintain the issues on his part joined the plain¬ 
tiff called as a witness in rebuttal Arthur J. Thompson, 
218 who testified, in substance, as follows: Tie resides at Alex¬ 


andria Bav, New York, and has lived there for more than 
fifty years and has had experience in building and making repairs 
on boats for more than thirty years—has had experience with yachts 
and knows the Tdler; is in hardware and plumbing business and 


has an engineering turn of mind and has had license as an engi¬ 
neer and as a pilot; has l>een connected with the construction of 
boilers and machinery and the construction and designing of yachts; 
has also looked after yachts and had them in his hands for dis¬ 


posal ; has also acted as an expert, to take charge of yachts and 
accept them out of the hands of the best builders in the country, 
the JTerreshoffs and the Seabury plant; has helped with designing 
and constructing new yachts built at Alexandria Bay; was em¬ 
ployed and sent to inspect a yacht one hundred and thirty-two feet 
long and sixteen feet beam, built by the Herreshoffs. Witness first 
became acquainted with the Tdler when she came on the St. Law¬ 
rence, about 1900, and was owned by Mr. Yisger. and saw her regu¬ 
larly and constantly from that time down to 190o. Tn 1904. to 
the best of the recollection of witness, repairs were made on the 
Tdler at Thurston’s ship yard in Alexandria Bay; during these re¬ 
pairs. all of her plumbing was taken out and a good deal of the 
boiler work and engine; witness’ firm replaced these; all her siding 
was torn down: the work done by witness’ firm, was under his per¬ 
sonal supervision. The boat was rebuilt, that is. her sifting 

219 was torn away, down to the keel; her whole construction 
was opened up, so as to show any defects in the way of im¬ 
perfect material; she was re-sided and re-framed and everything 
that was decayed was made as good as new. The inside work was 
unchanged and her decks were left unchanged: the keel was left, 
the same being sound; most of the frames were new and there were 
new dead-woods; she had what you would call a new hull, when 
completed. The planking was of number one, two-inch white pine 
from the garboard up and the garboard was oak; the wale streak 
was of oak; also the covering hoard which is up next to the deck. 
After this overhauling, the boat wjis launched in the early part of 
the season,—witness would say June; afterwards the keel of the 
boat was reinforced by putting another timber below it and iron 
plates fourteen or fifteen inches in depth on the sides, covering the 
old keel and the new, and standing vertically, bolted through with 
iron bolts, and reinforced at the butts. When the boat was repaired 
in 1904 or 5, witness noticed that there were steel strips running 
diagonally to the keel; that is often done to get light construction 
and stop vibration and not to get an over-weighted boat; there were 
possibly four of these on each side of the Tdler. Prior to the over¬ 
hauling of the boat in 1904 or 5 witness had ridden on her a great 
many times and has taken cruises on her since then; has made 
two trips that were two hundred or two hundred and fifty miles 

each time; she was a nice sailing yacht; speedy and good. 

220 Witness crossed the foot of Lake Ontario in her in quite a 
considerable blow and good sea rolling. Witness knows what 
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hogging and sagging is and observed that the Idler had an untrue 
sheer after coming off the ways, after being rebuilt; the sheer line 
of the Idler has never been true since witness has known her; the 
Idler did not have what would particularly be called a sag, but she 
came down a little in one place and had a little raise in another 
place, which made a bad sheer line; this was the same before she 
was rebuilt as she was afterwards and had no effect upon her 
strength, but marred her graceful appearance: it did not affect her 
strength, because it was built that way. Witness made an exami¬ 
nation of the stern of the boat just before sbe was sold for the pur¬ 
pose of ascertaining whether a closet could be put in and noticed 
nothing, but what was in perfect condition; that was in the spring 
of 1008. 

Witness saw Mr. Fox and Mr. Umbenhauer at Alexandria Bav 
and identifies Mi’. Fox now in the Court Boom; witness took trips 
on the Idler in the summer of 1008 and remembers the occasion 
of the boat races on the St. Lawrence that year, being about the 
middle of August: witness went on the Tdler to see these races and 
rode on the deck house: hardly going below at all; the space on 
the deck house is about fourteen feet long and about nine or ten 
feet wide and there were half a dozen people on there, including 
witness, two ladies. Mr. Umbenhauer and a friend of Umbenhauer, 
Mr. F ox. Mr. Clark the manager of the hotel, and Mr. Warburton. 
clerk at the hotel. Mr. Warburton. Mr. Clark, Mr. Urn- 

221 benliauer and Mr. Fox were matching quarters and Mr. Um¬ 
benhauer s friend was looking after the ladies. After a while 

Mr. Umbenhauer was talking to the Captain and turned to Fox 
and said, “Let us buy this boat. Come in with me; join me and 
we will buy this boat; there is a place down at Philadelphia I can 
take her and run her down something like fifty miles to a club 
house, making a couple of trips a day and we can get so much a 
trip for her and we can coin money”. The sale was consummated 
shortly after that. The conversation with reference to the purchase 
of boat was between Fox and Umbenhauer and the Captain and 
the Captain said. “If you want to buy this boat, you can buy her 
right, because Staples is overloaded with boats and he wants to get 
rid of her”. Umbenhauer asked the Captain what you called right 
and the Captain said. “About Twelve Thousand Dollars”; the Cap¬ 
tain referred to was Captain Davis; there was a great deal of dis¬ 
cussion among them with reference to the boat; that was the first 
time witness had known who Mr. Fox was. hut he had previously 
seen Umbenhauer around the hotel and aboard the boat. Thev 
asked Davis all about the different parts of the boat and machinery 
and everything and went through the details in a general way and 
the Captain told them she was first class in every respect. After 
the conversation on the deck house was finished, witness stayed 
with the Captain; Umbenhauer and Fox went below and alt and 
down on the main deck. Witness thinks he saw them talking with 
the engineer right after that, but they were not within hear- 

222 ing distance; they went to the engine room, as witness re¬ 
members it. The engineer was John Carter; afterwards Um- 
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benhauer and Fox came back on the bridge but there was not much 
more discussion. It is quite a common thing to use cement'in 
the construction of yachts and witness litis seen more or less around 
the engine room and boiler room of the Idler and possibly a little 
aft, but not in a general way as in many new boats. The more 
rigid you can make a boat the stronger she is and the idea is to get 
a boat free from vibration and get ballast as well; between the 
frames there are recesses and bilge water has to pass through to 
reach the pumps and the spaces between the frames were filled up 
and leveled with cement, which becomes rigid like and strong, pre¬ 
serves the timber, adds ballast and keeps the boat from rolling and 
stiffens her. W hen witness examined the boat he was back in the 
stern, but the cement he saw was a little further forward, down 
under the floor line; it was down next to the dead-wood. The 
length of time planking lasts depends upon the character of the 
material and the care given; the frames put in the Idler when she 
was rebuilt were clear white oak and the planking the best white 
pine; timber of that kind ought to last from seven to ten years 
with proper care, but if there were a little leakage through the 
decks, the wet timber not properly dried and not properly ventilated 

might decay rapidly; that would he in the hold where it 

223 would reach down and get the dampness and he smothered. 

If timber is smothered up and there is dampness and not 

proper ventilation, it will rot very fast, with dry rot; timber does 
not rot from being over soaked; the best preservation you can give 
it is to keep it in the water; sometimes timber rots from not being 
cured or seasoned, before it is used; sometimes a piece of sappy 
wood will get in unintentionally and decay in a year or two; some¬ 
times timber will decay from a bruise caused by jam. In 1908 
the Idler had every equipment; she had to have the necessary equip¬ 
ment in order to pass the inspection and she had been inspected; 
she had life boats, life preservers, pumps, ejectors, anchors, chains 
and lights; she had four boats and two anchors. 

Leaving a vessel out in the sun without covering would cause 
a shrinkage and deterioration of the decks and sides; the sun de¬ 
stroys timber; it has to be protected with paint or varnish; the sun 
would shrink the timber and open the seams and loosen the oakum; 
heavy boats are caulked with oakum and lighter boats with cotton; 
witness has known a boat to lose its caulking from shrinkage where 
there was no exposure—a boat that had been kept in a building 
and had its seams so loosened that the oakum pushed in, making 
it necessary to recaulk her; leaving the boat out in the sun would 
have the same effect on the butts as on the seams; there are butts 
in the deck as well as in the sides and they would be even worse 
than the sides, because they come on the frame; allowing 

224 water to get in the hold of a vessel and freezing would draw 
the caulking out, hut the extent to which this would take 

place would depend upon the character of the seams. In the con¬ 
versation referred to by witness on the deck house of the Idler, 
Umbenhauer said they were going to run her to a club house fifty 
miles below and that they would be able to get two dollars a pas- 
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senger. When the boat was sold about the middle of August 1908. 
witness repaired her fresh water tanks—had built them in the first 
place and fitted her for a salt water boat: she was a fresh water 
boat when she came on the St. Lawrence; had a charter to go to 
the (lulf of St. Lawrence and then witness built the tanks. When 
she was sold there was found that there was a nail hole in one of 
the tanks—that was discovered at the last moment. The^ tanks 
were under the galley floor in the front part of the boat, but wit¬ 
ness cannot tell their dimensions—thinks they would hold twenty- 
five or thirty barrels: they were for carrying fresh water. Before 
the Tdler was sold in the winter she was protected with covers for 
all her joiner work and rails and to protect the sides from the water 
and the sun: witness has seen the Tdler out of the water and pro¬ 
tected in the manner described. Witness has seen the certificate of 
inspection on hoard the Tdler; the certificate was hung in the deck 
house on the inside under glass, not in the part ordinarily called a 
pilot house, hut in the front part of the vessel that forms the pilot 
house. When witness examined the Tdler to put in a toilet room 
he saw no signs of sap or decay in her timbers; he has been 

225 all through the boat from one end to another and never saw 
a sappy place or a had spot. 

On cross examination the witness testified, in substance, as fol¬ 
lows: TTe made his examination with reference to new toilet rooms 
in the Spring of 190,8; lie was sent there to see if he could get one 
in: it was to he located in the rear; a sale of the Tdler was con¬ 
templated at that time; they also had a charter in view; some party 
wanted it put in if they chartered her; witness had the whole thing 
to look after, to see where he could get at the waste pipe and the 
room and everything of that kind and she was all open back in 
the rear; his examination was to see whether there was space for 
the hath room and connections, hut that was not all.—he had a 
chance to see the whole thing, hut made no examination of the 
timber, or the planking.—did not look for decayed wood or sappy. 
Witness last saw the Tdler on the ways in the Spring of 1908 when 
she was being fitted up for the season hv some of the crew' of the 
Myriad: she was in charge of Capt. Davis; if any cement was used 
for patching holes witness did not see it; they were fitting her up 
generally, no new work. Witness last saw Capt. Davis in Alexandria 
Bay, just before coming to Washington, which was about two weeks 
ago; witness runs a plumbing, hardware, and general repair shop. 
Witness has short season for business, summer being the period of 
the most extensive business; witness was not supoenaaed to come to 
Washington, but came on a personal request: has no agree- 

226 ment for compensation and has given his time because he 
has been on friendly business relations with Mr. Staples for 

thirty-five years, which relations still continue. These relations 
are such that he is willing to take two weeks or more from his busi¬ 
ness for a suit in which Mr. Staples is concerned. Witness was 
here under the same conditions in connection with this case, in 
March, for a week. The tanks which witness put in the Tdler are 
two, three, or four years old, or possibly five; they were put in 
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three or four years before she came away—before she was rebuilt. 
Witness thinks it was in 1904, when she was rebuilt; witness thinks 
the tanks would certainly hold as much as twenty barrels of water— 

•v 

from twenty to twenty-live, the reason for putting in the tanks was 
that she made a trip down to the Gulf of St. Lawrence and down 
below Saguenay River. When water freezes hard in the boat and 
then thaws,*it loosens and draws out the caulking; one freezing may 
do that; if a boat is put into the ice and allowed to freeze when 
she comes out the caulking is drawn out; freezing of water on the 
inside is liable to push the timbers, or the planking and draw tile 
caulking out. 

The Idler left Alexandria Bay to go to Philadelphia about the 
twentieth of August 1908. If when she arrived at Philadelphia it. 
was found that her seams and butts were open it might have been 
caused by a great many things; she might have been jammed or 
strained; by jamming witness means coming into contact 
227 with something, a collision with something, and that will 
open the seams and butts and may break the frames; if the 
boat was not hogged when she started and was hogged so that it 
could be seen four hundred yards away when she reached Philadel¬ 
phia, witness would not know how to account for it, unless it was 
a weakness. Witness saw her when she started and if she was not 


hogged when she started, witness could not account for her being 
in that condition when she reached Philadelphia, unless she had 
undergone some extraordinary experience. The thickness of the 
planking on the Idler was two inches; l>eing exposed to sun and 
water destroys timber rapidly; even if a boat is tied up to the wharf 
for eight or ten months, it has some effect on the planking, if she 
is exposed to the weather; it might cause a little change in that 
length of time, in the surface, but would not go through two inches 
thickness of the planking. Wind and weather will deteriorate clap¬ 
boards on a house, in two years, considerably, and even cause them 
to rot; this might occur, even if the house were painted, if the 
paint peeled off but not if the house were properly painted. 

The Idler had wooden life-boats; witness never used a sea-anchor, 
but knows what it is; it is a canvas anchor that you throw over 
the front of the boat, in case of heavy weather, to hang on with; 
does not know what a sea drag is, but presumes it is the same thing 
as a sea-anchor—has not had much experience in salt water: sea- 
anchors and sea drags are used on salt water. The Idler 
228 had no sea-anchor or sea drag, to the knowledge of wit¬ 


ness. 

A bruise would cause a vessel to rot so far as it came in contact 
with something else. Sap in the plank would rot in two or three 
years: if there had been sap in the planking in 1904, it would have 
rotted by 1907, so it could have been seen when put on the ways 
then; good planking ought to last from seven to ten years, with 
proper care—possibly longer, if properly cared for; the average 
might be twelve to fifteen years, under ordinary conditions, with 
proper care. The Idler was well taken care of as long as witness 
knew her; there is nothing about the construction of that yacht to 

15—2437a 
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make her deteriorate faster than other vessels; witness does not 
know how long the planking on the Idler had lasted before she 
was rebuilt in 1904. The longest cruise witness took on the Idler 
was from Alexandria Bay to the head of the Bay of Quinte on Lake 
Ontario, making only one stop on the way, to spend the night and 
get supplies. This is the occasion when witness crossed the foot of 
Ontario—made two trips in which he crossed the foot of Lake 
Ontario; the distance was about twenty-five miles; she was used as 
a private yacht on those trips, not as a commercial boat. The crook 
in the sheer line in the Idler was not occasioned by the way she 
was rebuilt in 1904—she has had it ever since witness has known 
her. and it could be seen for a long distance—you could see it half 
a mile; the stern and the bow did not drop down and if they ap¬ 
peared to be dropped after the boat was sold to Fox in 190S, 
*2*29 witness would not be able to explain it; he could not ac¬ 
count for her butts and seams l>eing open, because he did 
not know what she had been through. When Mr. Umbenhauer 
asked Mr. Fox to come in with him to buy the boat on the day of 
the boat races on the St. Lawrence, he approached the subject in 
the presence of half a dozen or more people—people who happened 
to be there; witness thinks there were nine people in the party, 
Lmbenhauer, Fox, the Captain, Mr. Warburton, Mr. Clark, friend 
of Mr. L mbenhauer, two ladies and witness; all these were right 
within hearing. Lmbenhauer said “Fox come in and let us buy 
this boat”; he said he could run her to a point down something like 
fifty miles down the river below Philadelphia, to a club house and 
make two trips a day and charge two dollars apiece and keep her 
loaded all the time to make her pay—that they could coin money 
and pay for her in no time at all. Fox seemed to be interested, but 
witness does not know just what he said; Umbenhauer did nearly 
all of the talking; witness cannot recall any word that Fox said. 
In this conversation nothing was said about bulkheads; nothing was 
said about her sheer; that was visible to any one; nothing was said 
about the depth of her hold or her length. The equipment was 
discussed more or less—witness thinks they questioned the Captain 
as to her outfit, what it consisted of, her furniture, outfit, bedding, 
dishes and everything for furnishings; witness also thinks they 
asked about her machinery and the condition of her boiler 
230 and engines and thinks they asked about her hull being in 
perfect condition. Umbenhauer did the questioning. Um¬ 
benhauer asked the Captain if she was strong and sound and as to 
her outfit being all ]>erfect and what it consisted of. In a general 
way Umbenhauer asked about the different parts of the boat in de¬ 
tail—not all the details in each department. The cement which 
witness saw was under the boiler and down where the frames at¬ 
tached to the dead-wood—between the dead-wood and the planking, 
probably fifteen feet forward from the stern of the boat, below the 
water line; witness saw no cement above the water line; saw no 
cement around the rudder. 
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On redirect examination the witness testified, in substance, as 
follows: What witness meant by the cement running fifteen feet for¬ 
ward from the stern was that the dead-wood is about fifteen feet 
long and that the cement began just a little inside the dead-wood 
and ran for a short distance between the dead-wood and the plank¬ 
ing. The Idler had three bulkheads, one forward, one a little aft 
the boiler, and one forward of the galley; the forward bulkhead was 
double plank covered with galvanized sheet iron and caulked. The 
longest trip he ever made on the Idler was three hundred miles, going 
from Alexandria Bay and returning to that point. The three hun¬ 
dred mile trip, which witness took on the Idler was on Lake Ontario 
to Kingston, one hundred and fifty miles each way, making three 
stops on the round trip—only one stop in the one hundred and 
fifty miles going out. 

i . 

231 On recross-examination the witness testified, in substance, 
as follows: The timber used in boats deteriorates more rapidly 

than the boards of a house; that is shown by the actual test. The 
sides of a house get uniform weather, while the boat gets wet and 
dry and a boat gets tlie intense sun beside a dock and may he kept 
wet by being washed down, while a house gets wet only as it rains. 
It would not Ik? possible to make two-inch plank wet and soft 
• enough to stick a knife into it by putting water on it with a hose 
or bucket. The new keel was put on the Idler about 1907; that 
was done to take out the vibration; she had a triple expansion 
engine and allowed high pressure steam and in ordinary running 
did not run under full pressure, but if she dropped down from a 
certain pressure the engine would be out of balance. The new keel 
did not strengthen her above her hull; it was to stop the motion. 

And to further to maintain the issues on his part joined the 
plaintiff called as a witness in rebuttal John 8. Keeler, who testi¬ 
fied, in substance, as follows: He is a civil engineer and has resided 
at Alexandria Bay, New York, for the past twenty-one years and is 
at present engaged in running a motor boat there: runs a motor 
boat there during July and August of each year; knows O. G. 
Staples who runs the Thousand Island House; met defendant Fox 
at the Thousand Island House in the summer of 1908; has seen 
Umbenhauer, but is not acquainted with him; took Staples, Um- 
benhauer and Fox from the Thousand Island House dock 

232 to the Idler in his motor l>oat some time in August. 1908, 
but cannot fix the date. Just l>efore landing at the Idler, 

Staples said jto Umbenhauer and Fox “There is the boat and you 
know as much about boats as I do”, v or that in substance and “get 
some one to look her over if you didn’t”. Those may not be the 
exact words. After the three gentlemen arrived witness heard some 
conversation on the deck of the yacht about life preservers and they 
seemed to be looking over the equipment of the boat. Witness did 
not get out and go on the boat, but remained on the slip or pier, 
which is a little platform; this was about a quarter of a mile from 
the Thousand Island House. 
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The day before the Idler left those waters witness heard a con¬ 
versation in front of the Thousand Island House where L mbenhauer 
and Fox sat on a bench talking about the boat with some people 
including Captain Rogers. I hey said they had bought the boat, 
the deal was made and if they had anything good to say about her 
thev would like to hear it and if they had anything bad to say 
they would like to hear it. It was Umbenhauer who made this 
remark but Fox was present; Staples was not present. 


On cross-examination the witness testified in substance, as fol¬ 
lows: It was a few days before the Idler left that witness took the 
gentlemen to her in his motor boat—three or four days; thinks he 
did not take them there, but once, but has taken Staples over several 
times; the thing that attracted witness to the conversation 
2:13 was that he had not known before that there was any thought 


of selling the Idler. \\ it ness was asked about this conversa¬ 
tion by Staples sometime after it occurred, and quite a long time 
ago. hilt cannot give the exact date. He recalls of the conversation 
onlv what he has stated. \N itness does not know whether the word 


“satisfied” was used in the conversation between Staples, Fox and 


Umbenhauer. Staples told them that if they didn’t know any more 
than he did about the boat to get somebody to look her over, an 
engineer or somebody; he did not say “you know as much about it 
as T do.” Staples did not tell them how much he knew about boats. 
Staples did not say “There is the boat, if you are not satisfied with 
her get an engineer, or boat builder to look her over”. What he 
said was if you do not know any more about the boat than I do, to 
get a boat builder, or an engineer or someone that was qualified to 


look her over. Witness has been in Washington about two weeks 


and came with a dozen or more men at Col. Staples’ request, leaving 
his business at Alexandria Bay; has no interest in this suit, but 
came when he was called, because he supposed he had to come; 
though he was not subpoenaed; Staples asked him to come and he 
would do anything possible in that way for a man who asked him 
in a law suit. Was here about a week last spring. Witness un¬ 
derstands that he will receive compensation—understands that he 
will receive whatever wages he earns at home; thinks Mr. Staples 
also told him that—certainly would not come for his health. 
234 Had no particular understanding or agreement about com¬ 
pensation before he came, but had orders from Staples to 
come; is not under Staples' control, hut supposed he had to come 
as much as if served with a subpoena and did not suppose distance 
of five or six hundred miles made any difference. 


And further to maintain the issues on his part joined, the plain¬ 
tiff called as a witness in rebuttal, John D. Carter, who testified, 
in substance, as follows: He lives at Alexandria Bay, New York, 
and has.lived there for thirty-one years and has been a marine 
engineer for over thirty years. The business of a marine engineer 
is to run boats after getting a license from the local inspectors of 
his district; witness has been in several big lake boats and river boats, 
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but lias had no experience on the ocean except on the one voyage 
when he took the Idlei around; was on the Rutland line boats two 
hundred and seventy feet long and forty-two feet beam, two thou¬ 
sand tons burden,—wooden boats; has been in some boats that car¬ 
ried from five to ten thousand tons of ore; has been in several yachts, 
but none larger than the Idler; has been around when boats were 
repaired. The first time he was aboard the Idler was in 1901, went 
to Kingston with her sixty miles, to Ogdensburg thirty-six miles, to 
Gananoque fifteen miles. After 1001 was aboard of her only casually 
and passed by when she was rebuilt, but never run her until the 
first of June, 1908. When she was rebuilt witness saw her torn 
down and lots of new frames put in and some dead-wood and 
235 new plank; saw that it was oak frames and pine planking 
of good wood—could tell by the looks of it; the work was 
going on not more than ten or fifteen rods from where witness lives 
and he had occasion to go bv her everv dav. In 1908, when witness 
took charge of her he fitted her out for the season; it was the begin¬ 


ning of the season; she had been laid up the Fall before and her 
engines were taken out and refitted and put in shape; also the toilers 
and pumps; witness does not know how she was laid up in the Fall, 


hut she was all right in the Spring. 


The winter before witness went 


into her she had laid in the ice. Witness looked her over and found 


everything all right, except that once when he had been on her in 
the winter one of the sea-cocks leaked a little and froze up and got a 
little water into it and when it thawed out left a crack open so it 
leaked: that was in the Spring of 1908. Before witness took her out 
in June, 1908. lie did everything that was neces-ary to put her in 
first class shape; was through her often and did not see anything 
wrong with her hull; witness worked along probably two weeks 
fitting her out. The Idler has three bulkheads, the one nearest the 


bow being about ten or fifteen feet back from the stem and con¬ 
structed of two-inch plank caulked and ironed on the front side and 
made tight and a globe valve cut through so that if she filled up with 
water and you wanted to get it out you could open the valve and let 
it run into the other part of the boat and syphon it out. The hold 
was in good condition and witness did not see any rotten 
236 plank. When she left Alexandria Bay she did not leak at all. 

Umlienhauer came to the witness one day and asked him 
what kind of machinery the Idler had and witness told him first 
class. Nothing more was said until a few days afterwards; that 
conversation was at the yacht races. The next witness knew about 
the matter Staples, Fox, Umbenhauer and John Keeler came over 
to where the Idler lay in the slip or dock. The boat came along on 
the opposite side of the slip and Staples was there and they got on 
board the Idler and Staples said “This is the boat you have been 
talking of buying. T don’t know anything about steamboats myself 
and if you do not know anything you better get a ship carpenter, or 
ship builder and look her over and if you want her you can have her. 
There is another man who is looking at her about buying her”. 
John Keeler had brought Fox, Staples, and Umbenhauer over in 
his motor boat, but did not come on board the Idler. Umbenhauer 
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walked up and down the deck a few times and said “We have rode 
on this boat occasionally and frequently, we like the boat and will 
take her ”. Before this conversation Fox and Fmbenhauer had been 


on the boat frequently; on this occasion they went backwards and 
forwards on the deck and Finbenhauer asked if she was all right to 


go and witness said she was with one exception and that was that he 
bad not tested her tanks, because he had no occasion to do so; told 
Finbenhauer he would test the tanks and report; Fox was 
*237 around on the deck somewhere, but witness paid no atten¬ 


tion; he was doing his talking to Fmbenhauer: to get to the 


tank they walked downstairs and took up the loose boards in the 
galley and the tanks were right under the floor; there were loose 
boards there to take up to see the tanks. That night witness ex¬ 
amined the tanks and reported them leaking; told the Captain and 
the word was sent over to the Thousand Island House; thinks it was 


next morning that he made the test and found the tanks leaking; 
reported it and Mr. Thompson sent his man, and came himself, to 
repair the tanks. After the tanks were repaired witness made an¬ 
other test and found them all right. The leak in the tanks had 


been caused by spikes driven in when the boat was repaired missing 
the frame" and reaching into the tank. Witness reported to Staples 
and Captain Davis, after the tanks were repaired and tested. Wit¬ 
ness went with the Idler to Philadelphia; was employed by Mr. Um- 
benhauer; said he would take the boat; he asked witness to go to 


Philadelphia and witness promised to go, but said he would not 
agree to stay; told them he would stay if he liked it; the hiring was 
done on the deck of Idler; witness was to receive one hundred dol¬ 


lars a month and board, and if he did not want to stay, his fare 
back. Within two or three davs after witness was hired, they set 
sail, with Fmbenhauer. Fox. and Staples, Capt. Davis, and the crew 
on l>oard. The crew consisted of two Swedes for deck hands; Capt. 
Davis, two firemen, Edward Sweet and Charles Young, a steward 


named Horace Brown and an assistant engineer. The first 


*238 stop was at Ogdensburg, for two or three hours, to secure a 
pilot; sometime in the night Montreal was reached; left 
Montreal next day after dinner—had to get another pilot there for 
Quebec, had the same party, from Montreal, as before; witness heard 
nothing about other passengers being expected until he got to Que¬ 
bec. When Mr. Fox left the boat Mr. Staples asked him what he 
was packing up for and Fox said lie was going home and Staples 
asked what was the matter and he said one of the party was sick so 
that they were not going to make the trip; that conversation was at 
the pier in Quebec. Witness was on the quarter deck and wanted to 
see Staples and was looking when the conversation occurred—Fox 
was in the cabin and Staples going down into the cabin and was 
down; witness did not see Fox, but heard him talking and heard 
Staples talking. This must have been the day they arrived at Que¬ 
bec, or the next day; got to Quebec in the night and witness thinks 
this conversation was the next day. Fox went away right after this 
conversation, but witness did not see him or Umbenhauer from that 
time or until he reached Philadelphia, and did not see Fox until 
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when lying at anchor in Camden. New Jersey. Witness thinks Fox 
and Umbenhauer left the Idler at Quebec; saw Staples after he did 
not see them. On the way from Montreal witness heard that Staples 
was not feeling well. After Fox, Umbenhauer and Staples were 
gone witness stayed with the boat at Quebec two or three days—pos¬ 
sibly more, possibly a day less. A man named Dolan came 
289 aboard and witness can not say whether Sperry did or not. 

After three or four days at Quebec, got orders to proceed and 
left with Captain Davis, Mr. Dolan and crew on board—ran down 
seventy-five or one hundred miles and stopped for the night. Every 
time they struck port they would get fresh water and keep the tanks 
full as the tanks were a little small. There is salt water up within 
about twenty-five miles of Quebec. The next day after making this 
stop went to Farther Point and laid up there to get coal and water; 
the next stop was at Rimouski; at Rimouski, Mr. Dolan got off. 
saying he was not feeling well. Witness thinks it was the sea that 
made him feel bad, but he may have been sick otherwise; it was 
middling rough; there was kind of a big chop and the sea a little 
rolling and the boat was doing a little lunging; after leaving Ri¬ 
mouski, there was some nice weather and a little rough weather: the 
heaviest was off Prince Edward Island and a big bay that is there: 
started out about noon and at twelve o’clock at night met a big head 
sea rolling in, quite rough; run until two o’clock when the pilot said 
it was just as far to go back as to go across and they might as well 
take her on; checked the boat down and let the Captain take her and 
run her until about half-past six or seven in the morning under a 
very slow check; then the pilot got up and took charge and rung 
witness to go ahead. About seven or eight o’clock it was blowing 
hard—there was an awful sea; the shore makes out from Prince Ed¬ 


ward Island about two miles and a pier is built out about a 
240 mile; went in there and stayed two days; in getting in, there 
was something doing—the sea was running all around her 
and her decks were wet with water; had favorable weather when they 
left there; went through the Gut of Canso and stopped at Cape 
Breton to get coal; the Gut of Canso is a narrow passage between 
Cape Breton Island and a point that makes out; did not go around, 
but took the short cut and proceeded stopping at different places 
until he got to Yarmouth .on the Bay of Fundy; laid in Yarmouth 
from ten o’clock in the morning until the next morning at day 
light, but it was so foggy that the pilot would not go but went to 
anchor under the light house; went out again about noon and the 
tide took her across the Bay of Fundy; that is where the tide rises 
sixty-six feet—in the lower end of the Bay of Fundy; it rises and 
falls sixty-six feet; up thirty-three feet and down thirty-three feet; 
went across that Bay when the wind was blowing from twenty-five 
to thirty miles an hour and the tide going with them; she ran 
about one hundred and twenty-five to one hundred and fifty miles 
that day; the first American land witness saw after he left Ogdens- 
burg was Bar Harbor; went to anchor at Bar Harbor and laid there 


until about one o’clock; got dinner there and cleaned up the boat; 
went to Rockland, Maine and laid there over night and got water; 
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tlie next day went to Boston. When in Boston, saw Mr. Dolan—he 
came almard and witness recognized him; Dolan came aboard, went 
off again and came hack on hoard with a lady; witness saw 

241 Dolan some time the next dav when he and a ladv went 

< t 

ashore, the boat was down and the tide was down so that he 
had to >te|> on a ladder about twelve feet high and climb off the 
yacht; does not know whether the lady stayed on boat all night, but 
saw them going off the next dav. Horace Brown took care of the 
saloon and lied room equipment—Horace Brown was the steward; 
there is also a cabin boy. Left Boston the second or third day after 
they came in; went from Boston around Cape Cod, and around by 
Martha's Vineyard, which is a very general thing for yachts; laid 
to anchor off Vineyard Haven that night, and the next morning 
left and got into Bristol at noon and stayed a day or a day and a 
half; then came out and went around Point Judith and on down to 
New York, through Long Island Sound; if Dolan was on board wit¬ 
ness did not see Dolan, before he got to New York, except at Boston. 
On the boat coming from Alexandria Bay, there were two watches; 
part of the time witness would be on the deck and part of the time 
lie would be sleeping in the forecastle. 

Witness thought the Idler stood the trip remarkably well for the 
weather she encountered, and think- she was not a bit worse oil when 
they got there, having only a little hit of paint to brush up; witness 
had charge of the pumping machinery and knows that the Idler did 
not leak any on the way—no more than a little water that will soak 
into any boat: did not rock to bother about, (lot to New York about 
noon and laid off White-tone that night, at anchor, and went 

242 to pier at Twenty-third Street and laid there afternoon and 
night and until next day. when a party of gentlemen, foiu*, 

or five, or six came down and went into the cabin. Brown, the 
steward, followed them and told them it was a private boat and they 
came out; Cmbenbauer was not with the party and there was no 
one with them that witness knew, unless it was Dolan and thinks 
Dolan was there and soon Umbenhauer came with a hand satchel 
in bis hand and a little grip, rmbenhauer was pleasant and shook 
hands and a-ked about the trip around and witness told him there 
had been some very nice weather and some very bad. The party 
who first came was still on the boat when Umbenhauer arrived; rm¬ 
benhauer asked witness “Will you stay with me when we get this 
boat down there’; witness asked where she was going to run and 
Umbenhauer said he intended to run down below Philadelphia 
about fifty miles and that she would make the voyage about three 
times a week and they would make a hundred miles in a day and 
witness said he would not agree to stay, but would take the boat 
down and if he liked it would stay; that was all the conversation 
with Umbenhauer. except he said “Bovs when you go down to Phila¬ 
delphia. T will get you a nice suit of clothes.” Witness did not see 
Fox in New York: heard some conversation between Capt. Davis and- 
Umbenhauer in New York, but paid little attention to it and cannot 
repeat it. Got the impression by their snappy way of talking that 
it was rather unfriendly. When Umbenhauer first came on board he 
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told witness lie had come prepared to pay the boys off; Horace 
Brown was there when Umbenhauer said this and witness 


thinks Unibenhauer said something to him about hiring. 
Witness did not hear of anybody getting their money there or any¬ 
where else. Witness did not see Umbenhauer and his party about 
the boat any more. The next day the boat left New York, went 


down New York Bay, through Raritan Bay to Bordertown, late Sat¬ 


urday night, locked out Sunday morning into the River and went 
down to Camden, New Jersey, and went to anchor; Camden is right 
across from Philadelphia; tlio boat went through the canal instead 
of going around, because it was a little shorter cut—this is all there 
was of it; when they left New York it was a nice day; after they 
got to Camden and laid there two or three days nobody came aboard; 
witness went to Umbenhauer’s office and told him he wanted his 


pay—there may have been someone aboard before that, but witness 
cannot say whether it was before or after; told Umbenhauer "We 
have decided to go home. Told l mbenhauer he wanted his money 
and Umbenhauer said he could not pay him; witness reminded Um¬ 
benhauer that he was the man who had hired witness; I mben¬ 


hauer said he was not going to accept the boat and witness told him 
if he did not got his pay by the next day at noon, or within two or 
three days, he would find an owner for the boat and would tie her 
up and put her in the Marshal's hands; tying the boat up means 
that when you get in a seagoing boat you look to the boat for your 
pay and never charge it to Staples or Umbenhauer or anybody else, 
Umbenhauer told witness ‘‘1 would not blame you/' Before 


2 14 the boat was tied up Fox came aboard and shook hands with 
all in a pleasant way; witness told Fox he wanted his money 
and Fox said “I am willing to pay my share of the money to the 
boys and let them go and I will go to see Umbenhauer and if he 
will put up his share you will get your money”; we did not get our 
money and then we libeled the boat; went to see the Marshal, all the 
crew, going except one, that was the Captain, who had nothing in 
her. being merely one of Colonel Staples' men; the Marshal referred 
them to a lawyer named Joseph Hill Brinton. Witness was the 
first one that filed a claim; Brinton took the claim to collect at ten 
per cent. Witness never had any connection in any way with 
Staples, concerning his money; Staples had nothing to do with get¬ 
ting the boat libeled. The people who went to see Mr. Brinton, 
were witness, his assistant engineer, the two deck hands and Mr. 
Brown; Brinton was engaged to act for all and did act for all. The 
boat was moved from Camden up to Philadelphia and tied to a dock, 
while at Camden she was in New Jersey and we had to bring her 
over, because she was out of the state; the Marshal came to put the 
admiralty lock on her, but told us we could stay on board and left 
her in our care—that we should sleep on board and look out for her. 
Witness never saw Umbenhauer near the boat after he filed his 
claim and never saw Fox after he came aboard at Camden. Witness 
stayed in Philadelphia six days after the boat was tied up and then 
went back to Alexandria Bay, one of the crew with him; the 
245 second engineer went to New York ; one of the firemen went 
home before witness did; Brown went home the day before 
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witness did mid witness tlmiks the cabin boy went the da\ before lie 
went. Witness finally got his pay through the Marshal after a 
good deal of trouble. Staples had nothing to do with hiring witness; 
had worked for Staples two months and nineteen days, before he left 
on that trip, but Staples paid him off and he gave his money to his 
wife and she took it home; was paid up to the nineteenth before he 


left Thousand Island House dock. 

Saw the Idler about a week ago in Baltimore, examined her, 
went through her down in the cabin and around the engine room, 
but did not go around the outside; took pains to look at the deck 
planking; found it the same deck in her as when he last saw her; 
observed the butts of the deck and found them tight without excep¬ 
tion; found no evidence that the butts had opened in any degree. 
Where the rail at the gang-way has brass pieces to receive it, wit¬ 
ness could find no change in shutting and opening from what they 
were when he was last on her; if she had sprung any that would 
have opened or shut. Witness found the boat in a good deal better 
shape than he thought the boat would l>e in two and a half years; 
there had been some changes in the yawl, but she was a great deal 
better than witness thought she could be with the care she re¬ 
ceived. The Idler at one time had cement in her, but when they 
rebuilt her that was taken out; it is usual to put cement in boats to 
till the places and make a tight joint; the Idler has a little 
240 cement around her dead-woods now', back aft where the sleeve 


runs about her shaft. This makes it so there is no water to 


hang in the pockets. Ilerreshoff, one of the best boat builders in 
the country, uses cement; the boat witness was on last year, one 
hundred feet long, has cement from her bottom up, plastered right 
over her frames; witness never saw any holes in the Idler patched 
with cement: she did not have any when he w’as on her. Witness 
does not see how’ a hole could be patched with cement, because any 
heavy sea would knock it out and the water would have come in and 


sunk her. Witness did not go down into the boat when he examined 
her in Baltimore, but when he left her previously she had no cement 
in any place to stop holes. The Idler was as tight a boat as witness 
ever saw; she would not leak enough to have the pumps started; did 
not have to pump the Idler on the way around, except on one occa¬ 
sion, when a fireman, who did not understand the valves left a valve 
open and nearly drained the tank; witness discovered the w'ater in 
the bottom of the boat and the tank dry; that was the first stop after 
leaving Quebec, witness thinks the boat was not in any different 
shape from that in which she was when she came off the ways. There 
was a little bow in her rail, which does not show T in the picture, but 
you can see it when standing a certain w T ay, but so far as up and 
down is concerned there is no hogging; the Idler had the same ap¬ 
pearance when witness saw* her in Baltimore as when he left her 
on the run and she has had that appearance ever since he 
247 has known her. When witness got to Philadelphia with the 
b^at he did not notice any difference in the seams, in some 
places where the putty was she would look a little white, because of 
the brine; there was no opening of the butts or seams. Laid at 
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Camden for eight or ten days and it was never necessary to start the 
pump—was at Camden three to five days and was then taken to 
Philadelphia and did not have steam up until she was moved over to 
Philadelphia; could not be pumped without steam; she did not leak 
any. Witness did not go down into the dining room, but thinks it 
would he strange if the tables were not turned upside down, because 
he has been in lake tugs where the cabin was down below and they 
would roll and pitch so that the tables would be pitched bottom side 
up and that it would be necessary to take a cup in one hand and a 
crust of bread in the other to eat; has seen tables and everything else 
go from one side of the cabin to another. When witness was en¬ 
gaged to take the trip to Philadelphia he told Umbenhauer it would 
be necessary to have a double crew and Umbenhauer said “Get vour 
men — get your other men that you want”; under that direction 
from Umbenhauer witness employed fireman Sweet and a Mr. Stew¬ 
art as second engineer. There has been no change in the length of 
the Idler unless it be an inch or two since witness has known her. 
Since witness went back to Alexandria Bay he has seen a letter 
which Fox wrote to another man, but has had no correspondence 
with him, himself; the letter was addressed to Horace Brown, 
248 the steward, of the boat and witness does not know where it 
is now; witness received a letter from Mr. Umbenhauer, or 
rather Mr. Brown did, which he has with him. Witness had a visit 


from a lawyer named Marshall who came representing Fox. lie 
came to witness’ door with Capt. Davis; witness identifies Mr. Mar¬ 
shall present in Court; witness does not remember the time of the 
year when Capt. Davis and Mr. Marshall called; they wanted to 
draw witness out in the case—it must have been the middle of the 


winter or fall. 


On cross-examination the witness testified in substance as follows: 
The decks of a vessel are painted; there is a little peculiarity in the 
way the decks of the Idler are laid—there is a spring in the middle 
where the planking is about two inches or one and a half thick and 
they are sprung in and they are worked around the planks; they 
have never been replaced since witness has been in the boat; there 
is no reason why they could not be replaced in the same way if you 
had a mechanic to do it; the decks had not been painted recently, 
judging by the way they have been chopped up. Witness knows that 
they have not been painted, because they were not all covered— 
they might have been painted last year, but not this year; the decks 
are like a painted floor—painted yellow; witness could tell by the 
looks of the boat if she had had the care she used to have, she would 
be just like a doll all over and she had nice brass on her, ventila¬ 
tors drawn from solid brass that cost fortv dollars—they are 
249 still there, but painted over; the yawls had been taken off and 
the davits and the canopies and the awnings. Witness did 
not see anybody take cement out of the Idler when she was repaired, 
but supposes the ship’s Captain did it; was repaired in Thurston’s 
yard and the men were working under Thurston’s directions; the 
cement witness saw was down below the water line, around the log; 
he saw no cement around the rudder head; if he had seen cement 
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put there to patch holes, he would not have gone around in hei, be¬ 
cause he valued his life too much to go out in a boat that was leak¬ 
ing—that would be a dangerous position—dangerous to use cement 
at any place where it would leak. W itness thinks the only time lie 
pumped the boat from the time he lett Montreal to the time he lett 
Quebec was when the water ran in from the tank; did not have to 
pump and did not pump her out. the sag witness saw was a little 
sag in the rail in the rear and when you get behind her and look 
right through, you can see it, but not by looking beside hei . wit¬ 
ness could not see it a hundred yards away, and a man could not 
see it four hundred yards away; you could not see it at all unless 
you are looking for it and could not see it halt a mile or tour hun¬ 
dred yards away. The Idler was one hundred and twenty-five feet 
long, over all; never measured'her length between perpendiculars, 
but thinks it would l>e eighteen or twenty feet less than the length 
over all. They anchored her in the bay and lett her lying in the 
ice all the winter before she was sold. 

Fmbenhauer said “We have rode on this boat frequently 
250 and I like her and we will take her/' He said nothing about 
soundness, because he had a chance to look her over; Staples 
said he had another man to buy her and the man had consulted wit¬ 
ness and taken a trip on her: this man was from Atlantic City, but 
witness does not know his name. M itness tested the tanks by open¬ 
ing the sea cocks and letting the water into them, then reported the 
leaking tank to Capt. Davis; witness does not know when he saw 
Umbeiihauer and Fox after testing the tanks; there were nail holes 
in the tanks and it took from one afternoon to the next forenoon to 
repair them, working all night. 

Witness wrote a letter for Horace Brown to Mr. Fox but not in his 
own name—might have written a letter, but will not say lie did not; 
he wrote a letter for Brown ; thinks he did not write any for himself 


and will not say he did not. Witness got a letter from a man named 
Stowell and sent it to Fox—the original, not a copy. Witness never 
copied the letter; Stowell was the second engineer and witness last 
saw him last fall. Witness has expected ever since the boat has been 
sold to be called as a witness in this case, because they got into 
trouble; he is not a witness for anybody, is just telling the truth and 
feels as kindly towards Fox as towards Staples. When Mr. Marshall 
came to see him he did not say much, because Marshall was with 
Capt. Davis and witness does not like Davis; told Marshall he would 
rather wait and tell what he knew in Court. Witness did not 
251 tell Mr. Marshall he expected to be a witness in the case and 
that he did not want to talk, because he might say something 
contradictory to what he would say on the stand. Staples has never 
talked with witness about the case, only asked him to come down 
and be a witness if he got into a law-suit; witness has not talked 
about the case to his boys with whom he has been; gave the at¬ 
torneys, Mr. Woodard and Mr. Worthington, a little disposition, a 
little rehearsal of what he knew; did not tell Marshall what he knew, 
although he feels as kindly towards Fox as towards Staples, because 
he did not want anything to come ahead of him that might be called 
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lip against him when lie got on the stand; has no interest in the 
case and knows that what he has told is the truth; did not want to 
talk with Marshall, because it was no place to give evidence; on the 
stoop, with the second party not there; didn’t have to invite him in 
the house; if you were going to make a deal, you don’t want to tell 
evervbodv about it. 

«/ c 

Witness knew the Idler to he repaired once and that was when it 
was done in Thurston’s ship yard five or six years before she was 
sold: saw her on the ways once after that, when she had steel plates 
put on the keel; witness does not know why that was done, hut sup¬ 
pose it was done to give her strength; she had been running in those 
waters four or five years, before it was done, but he does not know 
why it was necessary to do that after she was repaired and does nor 
know why it was done. The winter before the Tdler was sold. 

252 she was laid up in the Bay in the ice, hut the Winter before 
that witness does not know how it was—or any other Winter; 

looked her over at that time, because he was going in her. The 
weather at Alexandria Bav is cold and witness has seen ice freeze 

i 

about a boat thick enough for an elephant to walk on; when a vessel 
lays in the ice, sometimes thawing in the Spring will pull the 
caulking out. but at other times it will not—it depends on how thick 
the planking is. The two bulkheads of the Idler, other than the 
forward bulkhead, are located one in front of the boiler and back 
of the engine; boiler room and the engine room are together; these 
two bulkheads are not water tight. 

The conversation with Umbenhauer was on the day of the motor 
boat races, but witness does not know the date or day of the week 
and does not know when he next saw Fox and Fml>enhauer or how 
many times he saw them after the races and l>efore the departure 
for Montreal; he remembers one time after the races when they were 
on the yacht with Staples; the first thing witness heard said that 
day was said by Staples, he said “There is the boat you are looking 
at and want to buy—there is the yacht, now I don’t know anything 
about a boat, go and get a ship carpenter or a ship joiner or an 
engineer and look her over and if you want her you can have her as 
we have talked.” 

The two firemen were Charles Young and Edward Sweet. Ed¬ 
ward Sweet is here and Charles Young is at Charlotte, New York. 
Witness does not know where Fox’s stateroom was and does 

253 not know whether he slept on the boat; knows he went on 
her from Montreal to Quel>ec. Fox might have had a grip 

satchel and might have had a trunk; witness saw Fox leaving the 
boat, but did not see any trunk and don’t know whether he had a 
trunk; he had a satchel there,—had it in his hand. When witness 
heard the conversation between Fox and Staples on the boat, about 
Fox leaving,—he stood at the gangway leading down into the cabin; 
Fox was packing his satchel on the cabin floor at the foot of the 
stairs, but witness does not know what he was putting into the 
satchel. Staples asked Fox what he was doing; witness does not 
know where Umbenhauer was and did not see him any more after 
he left the boat until he saw him in New York. Witness does not 
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know the day of the week he got to Quebec, or the day he left, but 
thinks he was there seven or eight days; did not see Umbenhauer 
after he got to Quebec. The longest run without stopping on the 
wav, was across the Bav of Fundv, one hundred and sixtv-five or 
one hundred and eighty miles; stops were made often because some¬ 
times it was foggy; whenever they got into port, witness made sure 
they had plenty of water every time they went into port would get 
fresh water and be sure they had plenty; witness was not familiar 
with the route, and never on it before or since, and does not know 
the courses; struck the Atlantic Ocean at the mouth of the gulf, 
below Quebec, five or six hundred miles down. After striking the 
rough sea which witness described on his direct examination. 

254 the next port reached was Somerset. The rough sea came on 
about midnight and the worst was about half-past eight or 

nine—got into port about half-past nine—had very rough sea -bout 
two or three hours before getting in. 

Witness never saw Dolan after leaving Rimouski until they got 
to Boston; after leaving, witness thinks Dolan never sailed with 
them on the boat, hut will not swear to it positively; Dolan was on 
the boat one night while she was at Boston; from Rockland to Bar 
Ifarbor. Maine, is sixtv-five miles; witness does not know whv thev 
stopped at Rockland; does not know the distance from Rockland to 
Portland; but made it in one day; next stop after leaving Portland 
was Boston, l>nt witness does not know the distance or how long it 
took to make the trip. Stopped at Vineyard Haven because it was 
dark, as they wanted to go to anchorage. Sometimes l>oats sail in 
dark, if the parties want them to. Good sound seaworthv boats 
do not sail as well in the dark, if it is foggy weather; witness does not 
know whether it was foggy weather at the time mentioned. The 
next stop after Vineyard Haven, was Bristol; stopped there be¬ 
cause the captain wanted to see his wife’s folks; made an excuse 
that the pump was out of order; the pumps were repaired, but there 
was nothing the matter with them. Witness does not know the 
names of any of the gentlemen that came aboard at New York. 
Umbenhauer was at New York; what Umbenhauer said was that he 
was ready to pay the boys off; witness had been in his employ from 
the nineteenth or twentieth of August until sometime about the first 
of October. Witness had agreed to go to Philadelphia, but 

255 does not know what the others of the crew had agreed to d<>-- 
thinks they had agreed to go to Philadelphia, but I niben- 

hauer said that any who wanted to get off at New York he would 
pay off but lie rehired witness at New’ York; it is usual on a ship 
when a man wants to go home to ship some one else in his place; 
does not know that anv said at New’ York that thev wanted to go 
home; witness did not. 

Was three or four days after reaching Camden that witness went 
to Umbenhauer’s office; before the boat was tied up Fox said he 
would pay his half of the wages; witness did not care to take half 
and thought it best to get all. Fox said “I will go over and see Mr. 
Umbenhauer and 1 am willing to put up my half of the expense of 
the boys, if he will pay the other half, you will get your money. ,, 
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Witness told Fox they had had lots of bad weather, but did not tell 
Fox that the voyage was unsafe and did not tell him or anybody 
else that nothing would induce him to go on that boat again. Wit¬ 
ness knows the wife of Capt. Davis; got home from the trip the 
eighth or tenth of October, and called at Davis’s house and saw his 
wife but did not tell her that nothing but the paint on the Idler 
held her together. 

Witness might have told Mr. Marshall that the Idler was not cal¬ 
culated to go across the ocean, but he did not even have twenty words 
with him and did not tell him that the Idler was not designed or 
intended for a sea-going boat; told Mr. Marshall that considering 
the character of the Idler as an inland vessel, she did fine on 
256 the trip; did not say anything to Marshall about the hull 
and it is not true that he declined to discuss the hull with 


Marshall on the ground that he had nothing to do with it; did not 
tell Marshall that he could get a statement from Capt. Davis as to 
the boat’s general sea-going qualities and behavior on the trip. It 
was six people and not five, including the witness, who libeled the 
Idler. Captain Davis did not join in the libel, because he had 
nothing to do with it; Staples had nothing to do with it so far as 
witness knew and witness never knew of any facts that led him to 
believe that Staples was back of the libel suit, or that he was trying 
to cheat the witness, or owners of the boat; had no suspicion and 
no grounds for it. \\ it ness believed that people were putting in 
fraudulent claims and that five hundred dollars was pretended to be 
loaned by Stowell to the Captain and put against the boat. Witness 
wrote Fox about that in Brown’s letter, but did not send Fox a copy 
of the Court’s decree; made a statement not a copy—a statement that 
there was Five hundred and four Dollars, of fraudulent claim that 
the boat did not have to pay. Witness identifies the paper he sent 
Fox and says it is not a decree, but merely a statement of the decree 
and that the decree is not half as much writing as the statement, 
because it took witness longer to explain it in writing, than it was 
explained in decree. Witness identifies paper shown him as a copy 
of the letter of Stowell to him made by him—had forgotten that he 
had copied it; the copy is right and the decree is right: cannot tell 
whether he sent this copy to Fox and does not remember 
257 whether he wrote Fox. Witness identified a letter shown 
him dated January 31, 1909, as having been written and 
signed by him and addressed to Fox and says it is true. Somebodv 
was in a combination to beat witness, but he knows of no reason 
why Staples should l>e; after witness left Philadelphia and went 
home leaving his business in the hands of the lawyer .T. IT. Brinton 
and leaving Capt. Davis in Philadelphia, Davis came home and 
brought one hundred and twenty dollars out of two hundred and 
five dollars, and witness would not accept it. Davis told witness the 
Court would not allow him the amount claimed, and would not 
allow him his fare home. Witness wrote to the Marshal and found 
that they had been allowed their wages in full, less ten per cent 
cash, that went to the lawyer. Witness then wrote to Brinton and 
Brinton wrote him that Davis had his money and the fare back 
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home, and witness 5 got his money, though the fireman did not get 
within thirtv-five dollars, nor the deck-hands, of what they ought 
to have had. 

Witness did not know of a good deal he could tell to help Fox 
out, aside from what was in the letter; doe* not think lie and Brown 
knew of anything that would help Fox out in his suit with Staples— 
thinks it would make it worse. 

Thereupon, defendant s counsel offered in evidence and read to 
the jury, a letter which witness identified, as follows: 

258 “Alexandria Bay. Jo muni/ 31 st, 1009. 

Mr. Edmond K. Fox. Washington, IX C. 

Dear Sir: Will write you a few lines in regard to how things 
has been going. There seems to lie a contrived plan to beat all of 
the men that went around on the boat. Davis came home. Said the 
court would not allow our claims or fab*. 


Bv Mr. Darlington: 


Q. You mean your fare home, do you? A. Yes, sir. 

I would not accept what it fetched me so 1 wrote to the Court to 
find out how much we were allowed and found we was allowed our 


claim in full. Davis, Stowell, or Brinton, or Staples tried to keep 
part of our money. You see Stowell claim was allowed for wages, 
also for money loan- the Captain of s|v>00 and over. This is a licti-ous 
claim put in bv some one to make money. It could not be done 
unless the Captain allowed it to get his rock -of in the deal. Stowell 
savs he did not till it. 


The Witness: Yes, sir. 

Mr. Darlington: 1 will read this. 1 do not require any com¬ 
ments. “If not it is a forged claim put up by some one in regard 
to the stuff you bought in Montreal and gave to Brown to 
259 ship back to Alex. Bay in care of Custom House officer, Mr. 

Avery, lie got it packed ready to ship and the Captain 
would not let him ; so he has complained of him for smuggling. He 
never reported any of the goods on the trip around. We are trying 
to make it hot for him before we get through with him. I think 
he has stuff in his house here, lie is trying to do any one he can. 
lie made all of the trouble on the trip and he will get his trim¬ 
mings yet. Myself and Mr. Brown knows lots we could tell you if 
it ever comes our way to do so. I keep all the correspondence I 
received from the crew. I have other letters from Stowell saying 
he only got $104. We got all of ours less 15 per cent. They tried 
to have us accept about sixty per cent of our wages but we got after 
them. We were going to sue the lawyer and Davis in United States 
court in Utica if they did not come down with our money so we got 
ours. But the rest of the sailors and firemen was froze out because 


they were not here so I could see them. They sent them what they 
was a mind to mid had them sign receipt for their wages. You can 
see by that they were trying to beat the ones that owned the boat 
before she was sold out of $500 and over and putting it into some 
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of their pockets. For any more information you can write me. 

I am sending a copy of the decree of the Court so you can see what 
was allowed; also a copy of Fred Stowell last letter. 

Very respectfully your-, 

(Signed) * JOHN D. CARTER.” 

On redirect examination the witness testified, in substance, 

260 as follows: Fox said “I will pay my half of the expense and 
Umbenhauer will pay his half;” said that he was going to 

see Umbenhauer. Davis was present during the conversation with 
Marshall; tliev came together and Davis introduced Marshall to 
witness. On the trip around had one pilot from Ogdensburg to 
Montreal and another from Montreal to Quebec and a sea-going 
pilot from Quebec to Portland, Maine. 

At Bristol the valve washers of the pumps were taken off and 
carried over to a shop and fixed; that was done to pacify the Cap¬ 
tain, who wanted some excuse for stopping. Witness took the boat 
in the Spring of 1908 after site had wintered in the ice, but she had 
not been damaged by it and it was not necessary to touch her caulk¬ 
ing. 

Witness had his attention called to a letter he wrote Fox and ex¬ 
plains it by saying that Fox had given some supplies to Brown to 
ship back to Alexandria Bay in care of Avery the Custom House 
officer, but Davis would not let Brown have it and Brown has re¬ 
ported Davis for smuggling; witness thinks Davis has the stuff in 
his house now, unless he has shoved it out; when he said in the let¬ 
ter Davis had nanle all the trouble on the trip he referred to the 
wrangle with Umbenhauer at New York; when he said he and 
Brown knew lots, he meant they knew lots about Davis—about 
smuggling goods and extortions, and coal bills and things where 
he would get a rake-off. 

On recross-examination the witness testified in substance, 

261 as follows: Mr. Fox had bought some silver-ware and some 
other stuff in Montreal and what he had to do with smug¬ 
gling by Davis is that witness thinks he would not want Davis to 
smuggle; any contraband goods that come aboard in Canada must 
be reported at the first American port. Witness wrote Fox about 
this, because Davis was acting badly with him; witness meant by 
the letter he knew lots about the silver-ware and what become of 
them and they meant that they could tell it if Fox got into any 
trouble with Davis. Fox had this interest; in smuggling a boat is 
held for smuggling. Witness does not know whether he knew when 
he wrote the letter that Fox had any trouble with Staples and sim¬ 
ply meant that he could tell him a lot about the goods. 

Davis was the Captain and master of the boat on the entire trip 
around and witness took his orders from him, but he said very little 
to witness—only said “We stop there” and all witness had to do was 
to sound the bells and stop. 

17—2437a 


f 
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And further to maintain the issues on his part joined the plain¬ 
tiff called as a witness in rebuttal, Charles II. Banagan, who testi¬ 
fied as follows: He is fortv-one years old and has lived in the District 
of Columbia seventeen years; was employed for about five or six 
years at Forsberg’s wharf Eighth and Water Streets, S. W., Wash¬ 
ington. D. C., by Forsberg as watchman; left there in July, 1910; 

went on duty at half-past four in the afternoon and remained 
202 until about half-past seven the next morning: one afternoon 
when he went on duty he found the Idler at the end of the 
wharf, before that had seen her lying off the foot of O Street and 
she had been Iving there a year or a year and a half or two years— 
thinks he saw her two summers and one winter—lying in the water 
about one hundred and fifty yards from the dock and about forty or 
fifty yards from the Puritan Monitor and about half a mile from 
where witness worked; she was not covered in any wav, but was 
lying on the edge of the channel anchored bow and stern; witness 
never saw anything done to her by anybody until she came to Fors¬ 
berg’s wharf; there was nothing over her as a protection. 

Witness has owned several large wooden boats, oyster boats—and 
had been licensed to run Mr. Forslierg’s steam vacht; has not owned 
any boat for eight or nine years The Idler came to Forsberg’s 
wharf a little after Christmas in 1909; the day witness found her at 
the wharf. Mr. Forsberg asked him to look at her and on going 
down into the after cabin he found mushy ice two or three feet 
deep; then went into the engine room and found ice two or three 
feet thick and walked all around the machinery, the floor and 
everything. The machinery appeared to be in bad condition. 
Witness examined the hull and a few days later found the seams 
above the water line, where the wind had dried her open, so that 
you could stick a knife through a good many of the seams, and 
there were one or two little holes knocked in her on the 
263 starboard side where the anchor lies, from rubbing against 
the wharf and a piece of the rail was knocked off on the star¬ 
board side: the boat was too long for the wharf and had to be 
moved when other boats came in and had so much slack line that 


she suffered from being knocked against the stone or the wharf; 
lay at the wharf five or six months and then was sold to a man in 
Baltimore; when she first came she leaked considerably and had to 
be pumped out, but after a month or so had gradually almost stopped. 
Witness does not know what made her leak, unless it was the freez¬ 
ing in the ice had pulled the oakum out of the seams. Witness 
examined the hull two or three times—went around the hull and 


took his knife and put it in different places where it was a little 
soft and found no real bad planking, thought the boat was in pretty 
fair condition; examined the stern inside and outside; there was a 
little cement back in the stern along side the keel and along side the 
timbers, but saw none used for patching holes; saw some along the 
timbers nearest the keel; saw perhaps a gallon or two gallons; there 
was a little hole that you crawled through to see the extreme stern 
and witness crawled through this; some few planks in the stern 
were a little bad from the decks being open and the water coming 
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down; saw that some of the seams were opened and tested the plank¬ 
ing with his knife; found the planking in fair condition though 
she needed some repairs; the open seams were from sun and wind 
where she was not settled in the water; there was no paint on her at 
all when she came to Forsberg’s wharf—she was practically 

264 bare; her lines were not straight; she fell two or three inches 
forward of the engine room. 

On cross-examination the witness testified, in substance, as fol¬ 
lows: The Idler did not drop aft, hut dropped a little forward the 
engine room—did not drop at the stern—the bow might have been 
down a little. Witness is not positive whether she was lying in the 
river two summers or only one—saw her lying out in the chan¬ 
nel the winter she was brought to Forsberg’s wharf; thinks he saw 
her in the summer of 1908 and summer of 1909. 

The boats witness has owned were wooden sloops—oyster boats; 
owned one that carried about a thousand bushels of ovsters and one 
that carried about eight hundred. Before the Tdler came to Fors¬ 
berg’s wharf she was lying at the foot of Seventh Street where the 
ice made every night—witness saw her nearly every day for per¬ 
haps a week; has known of boats lying in the ice all winter, but 
not in running ice that runs with the tide—running ice will cut 
the oakum out of the seams and cut the planking through; did not 
see any planking in the Tdler that had been cut by ice; did not see 
any holes that had been cut through; thinks her planking was 
about an inch thick, because boats of that size are usually planked 
with that kind of planking; the seams were not open enough to see 
clear through. 

When the boat had been at Forsberg’s wharf about two days, 
witness looked at her with a view of buying her—had heard from 
several people that she was for sale—heard this before she 

265 came to Forsberg’s wharf, but had not looked at her; heard 
that her engine was in bad shape and dropped the matter; 

heard that Twenty thousand dollars was asked for her. but did not 
know who owned her. Saw no planking rotted out so you could 
see day-light through her. The parts witness tried with his knife 
were forward around the starboard side, on deck, and inside of her. 
at intervals of three or four feet, or may be ten or fifteen feet over 
all the boat except that he did not go under her stern because he 
had no boat. 

The cement witness saw was three or four or five or six inches 
wide, flat, between the timbers; probably a foot and a half 
long or two feet—sometimes it would be in a little place and other 
times it would be in patches along the keelson in four or five differ¬ 
ent places; they were below the water line in the bottom of the 
boat; found no cement above the water line; found no cement 
around the rudder head; run his knife through the seams once or 
twice and once or twice it went through the planking in a small 
place. 

Good paint put on every year will last very well, but if the boat 
is not painted for two or three years, you will have nothing hut the 
wood. Good paint will be gone in two or three years if the boat is 
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not taken care of—it will be very near all off. Good paint on a 
house may last several years, but common paint may not last a 
year; if a boat or a house is well painted it will last two or 
26b three years, but a boat is not painted to last two or three 
years, but is painted every year. 

On re-direct examination the witness testified, in substance as 
follows: Ran Forslierg’s steam vacht for two vears. If a vessel lies 
in still ice the oakum will not pull out right away—pulls out when 
it thaws in the Spring; saw no holes in the Idler but saw where 
she had l>een chewed by the ice running by; saw no holes but one. 
that had been knocked by the anchor that was lying against the 
wharf and part of her rail was knocked off by the wharf, pile, or 
something, one bole was aft three or four feet from the end of the 
stern and another one was forward three or four feet from the end 
of the bowsprit. There was one hole made by rubbing against the 
wharf; witness knows this, because the hole was not there when she 
came to the wharf and lie pushed her off and put a fender to pro¬ 
tect her on. 

On re-cross examination the witness testified in substance, as fol¬ 
lows: the holes witness saw were not from rotten wood, saw no 
rotten holes; saw no change in the condition of her. 

And further to maintain the issues on his part joined the plain¬ 
tiff offered as witness, William W. Avery, who testified in sub¬ 
stance. as follows: lie resides at Alexandria Bay, New York, and 
has lived there thirteen years and is Deputy Collector of Customs 
for the sulsport of Alexandria Bay. 

Knows Fox. Staples and Unibenhauer and had known the 
267 Idler prior to 1608 from seeing her running and from mak¬ 
ing papers for her ever since she came on the St. Lawrence 
River. One day in the summer of 1908, met Fox and Umben- 
hauer and Capt. Davis on the street in Alexandria Bay; Davis in¬ 
troduced Fox and Unibenhauer and one of them said tliev had 
bought the Idler and wanted her license and enrollment changed 
to them. When a boat changes ownership the new owners have 
to show her enrollment and license and liefore that is done thev 

t. 

must have a bill of sale. A few minutes after meeting Fox and 
Unibenhauer on the street they came to the office of witness and 
said they had bought the boat and were going to take her around 
to Philadelphia to run as a passenger boat out of Philadelphia and 
wanted her papers fixed up. Witness told them of the necessity for 
a bill of sale and thev told him to make it out and he did so and de- 

i 

livered it to them; witness asked them whether they wanted her as 
a private yacht or a passenger boat in Philadelphia and they de¬ 
cided to leave it as a passenger boat as that was what they would 
use it for; they told witness they were half owners and that Fox 
was the managing owner and Unibenhauer the master; witness ex¬ 
plained the duties of a master and told them that in going around 
as a commercial boat she would have to enter and clear at even 7 
port; and that the master had to attend to this, taking the oath; 
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they told witness to name as the consideration in the bill of sale 
one dollar and other valuable considerations. Next day they gave 
witness the bill of sale showing the change of ownership 
208 and he gave them the enrollment and the license. Witness 
identifies hill of sale heretofore introduced in evidence and 
already incorporated in this bill of exceptions. It was made on a 
blank form by witness; Fox and Fmbenhauer were present when 
the instructions were given to prepare the bill of sale. After wit¬ 
ness prepared it he went over to the Thousand Island House and 
met Fmbenhauer and Fox and gave it to them with instructions to 
have Staples execute it; when the bill of sale came back to his office 
the oath on enrollment and license was signed in his office. 


Plaintiff offered in evidence a master's oath and read the same to 


the jury omitting certain printed blanks not filled in as follows: 


“Muster's Oath. 


License of Enrolled Vessel. 


District of Cape Vincent, N. Y., 

Port of Alexandria Bay. 

I. W. W. Umbenhauer, master of the steamer called the Idler, of 
Alexandria Bay, official number 100,399, burden 57 gross and -11 
net. tons, do solemnly swear that I am a citizen of the United States 
of America, and the license bearing No. 4. and date August 18th, 
1908, for carrying on the Coasting Trade, granted for said vessel by 
the Collector for this District, shall not be used for any other vessel, 
or for any other employment than the coasting trade, or in any trade 
or business whereby the revenue of the said United States 
209 may be defrauded. 

So help me God. 

(Sig.) W. W. UM BE NIT AUER. Master. 

Sworn before me this 18th day of August, 1908. 

WM. W. AVERY, 

Deputy Collector.'' 


’ Plaintiff also offered in evidence and read to the jury Owner’s or 
Master's oath signed by defendant Fox and read the same to the 
jury omitting certain printed blanks not filled in as follows: 


‘ Owner's or Muster’* Oath Concerning Repairs of Vessel in Foreign 
Country — Northern, Northeastern, and Northwestern Frontiers. 


I, E. K. Fox, managing owner, of Washington, District of Co¬ 
lumbia, do solemnly swear that I am managing owner of the Steam 
Yacht called the Idler, of Alexandria Bay, now applying for License 
under the laws of the United States, to engage in the Foreign and 
Coasting Trades on the Northern, Northeastern, and Northwestern 
Frontiers thereof, do solemnly swear that all equipments, and every 
part thereof, including boats made and furnished to said vessel, aud 
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all repairs made in and on s: i 1 vessel in any foreign country, 
27<> within the year immediately preceding the date of the appli¬ 
cation aforesaid, to wit. the 18th day of August, 1908, have 
been duly reported and accounted for under the provisions of Section 
4330. Revised Statutes of the United States, and that the duties 
thereon have been dulv paid. 

(Sig.) * E. K. FOX. 

District of Cape Vincent, X. Y., Port of Alexandria Bay. 

Sworn to and subscribed before.me this 18th dav of August, 1008. 

\VM. W. AVERY, 

Deputy Collectin'. 

Cape Vincent. X. Y., Mar. 11. 1911.” 

Plaintiff also offered in evidence and read to the jury, omitting 
certain printel blanks, not filled in. Owner's Oath on Enrollment 
signed by defendant Fox as follows: 

"O inters Out It ou Enrollment. 


Permanent No. 5. 

I. E. K. Fox, a resident of Washington, in the District of Colum¬ 
bia. do swear, according to the best of my knowledge and 

271 belief, that the Steam Yacht or vessel called the Idler, of 
Alexandria Bay is of burden of 57 tons, gross, and 41 tons, 

net: official number 100,399, and was built at New York in the State 
of N. Y. in the year one thousand eight hundred and eighty-six as 
appears bv enrollment No. 18. issued at the port of Cape Vincent, 
X Y. M ay 18". 1900 and now surrendered, because of change of 
owners. I do further certify that 1 am a citizen of the United States 
of America, and managing owner of said vessel, together with W. W. 
Umbenhauer owning also one half, who resides at Philadelphia Pa. 
I do further swear that E. K. Fox & W. W. Umbenhauer citizens of 
the United States of America, the true and only owners of the said 
vessel, and that no subject or citizen of any foreign power is, directly 
or indirectly, by way of trust, confidence, or otherwise, interested 
therein, or in the profit- or issues thereof; and that W. W. Umben¬ 
hauer the present master thereof, is a citizen of the United States 
having been born within the limits thereof. So help me God. 

E. K. FOX. 

P. O. Address, Washington, 1). C. 

Sworn to and subscribed before me this 18th day of August, 1908. 

W. W. AVERY, 

Deputy Collector” 

272 Plaintiff also offered in evidence and read to the jury 
Master’s Oath on Enrollment signed by defendant Umben¬ 
hauer and read the same as follows: 
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“Master’s Oath on Enrollment. 

District of Cape Vincent, N. Y. 

Port of Alexandria Bay. 

I, \Y. \Y. Umbenhauer Master of the before-mentioned vessel 
ealed the Idler, Alexandria Bay official number 100,399, capacity 57 
gross tons do solemnly swear that I am truly a citizen of the United 
States, having been born within the limits thereof. 

So help me God. 

(Sig.) \Y. \Y. UMBENHAUER, Master. 


Sworn to and subscribed before me this 18th dav of August, 1908. 

WM. W. AVERY, 

Deputy Collector.” 

After receiving these papers witness granted new enrollment in 
the names of Fox and Umbenhauer. Witness identified a copy of 
the certificate of enrollment shown him. Witness had nothing to 
do with passing on the character of the vessel as to whether she was 
sound or had proper equipment; that is done by the in- 
273 spectors. Witness issued certificate of enrollment to Fox and 
Umbenhauer and gave the papers to one of them, but cannot 
tell which. Witness heard a conversation about the leaking water 
tanks that had to be fixed and thinks he heard Umbenhauer speak 
of a set of dishes that Staples should put on the boat; Staples refused 
to give them the dishes, hut agreed to fix the water tank and there 
was some friendly joking between Fox and Umbenhauer and Staples. 

The next day or the day after, the boat started off with Staples 
Fox and Vmhenhauer on hoard; four or five days later Staples asked 
witness if he could see him at witness’s office; Staples called and 
showed witness telegram from Capt. Davis at Quebec. Witness 
identified telegram shown him as telegram in question and plaintiff 
offered the same in evidence and read it to the jury as follows: 

‘‘Western Union Telegraph Company. 


Received at 

O. B. of J. R. 13, Collect. 31 V. P. 

Quebec, Que., Aug. 24. 

0. G. Staples, T. I. House, Alex. Bay, N. Y. : 

Held up by party stating “Idler” not fit to go around coast. 

L. G. DAVIS.” 

Staples asked witness what the trouble could be. On objection by 
defendant’s counsel to the introduction of evidence of the conver¬ 
sation between witness and Staples, the following questions were 
propounded to the witness and the following answers made bv 
him out of the hearing of the jury but in the hearing of the 
Court and counsel: 
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By Mr. Worthington: 

«.• 


Q. Just state what he said to you. A. \\ hy, lie wanted to know 
what eoiihi he the matter, what might l>e the matter. I told him 1 
could not think of anything unless it was her inspection certificates; 
some of them were inspected for the St. Lawrence River, some tor 
lakes hays and coastwise routes, and I had no copy of the inspection 
certificates and I could not tell just how that one was; it it was onl\ 
for the St. Lawrence River, she could not proceed. He asked me it 
I would not accompany him down there, and 1 told him it 1 could 


get leave of absence I would. 

Q. Well, that is all the conversation, is it. between you and him? 
A. Ye-; that is about all the conversation. 

Mr. Darlington: What is the materiality of that? 

The Court : I do not see any materiality to that. 

Mr. Worthington: Very well: 1 should like to have an excep¬ 
tion. I put it on the ground of the imputations that have been made 
on the witness on the ground that he was going down there and 
taking an interest in this business instead of going about his official 
duties. 

The Court: 1 suppose it might he competent to ask him about 
what interest lie had in going down, how he came to go down, and 
'all that. 

Mr. Worthington: That i- what 1 have done. 

275 Mr. Darlington: Oh. no. 

Mr. Millan: This tender is made on behalf of both cases. 


And thereupon plaintiff offered to produce as evidence before the 
jury the statement of the witness embodied in said answers, but the 
Court sustained the objection of defendant's counsel and excluded 
said evidence, whereupon plaintiff by his counsel noted an excep¬ 
tion on the grounds that the evidence was introduced for the pur¬ 
pose of showing why witness went to Quebec with Staples, which ex¬ 
ception was duly allowed by the Court. 

Witness went to Quebec with Staples leaving Alexandria Bay 
August 25th; on arrival at Quebec, Staples went to the hotel and 
witness went over to the Idler and talked with the crew, afterwards 
joining Staples; Staples located Fox and Umbenhauer in Montreal 
and he and witness went to Montreal and went to the Windsor Hotel 
and met Fox and Umbenhauer; witness went down to the Grand 
Trunk Station and talked to Day, a special inspector of the Treas¬ 
ury Department, went with him to the hotel; they were shown into 
Fox's apartment and witness was introduced to Dolan and Sperry; 
Capt. Davis was also there. Staples commenced the conversation 
saying: “Gentlemen why are you not proceeding with the boat on 
your journey in this good weather’'; either Fox or Umbenhauer 
said that Staples had misrepresented the boat and said that she had 
been down around the coast once or twice and that it would 
27G not cost over six hundred dollars to get her around and they 
had found that it would cost more than that; they made 
several other complaints—that he had said she had been around 
the coast; he claimed he had said she had been down the Gulf and 
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they finally admitted that that might have been what he had said. 
Staples referred to having been on the deck of the boat when she 
came through the rapids and that they made no complaints. 

Mr. Sj>eiTy who was on the bed, asked witness his business and on 
being told asked what witness was doing there; witness said he was 
there to assist in straightening out the papers. Sperry asked if 
witness came in his official capacity and witness said he came be¬ 
cause. Staples had invited him to come; on inquiry of Sperry, wit¬ 
ness told them he was not a steamboat man and knew nothing 
about them ; witness asked Sperry what he knew about steamboats 
and he said he was a civil engineer and someone in the family had 
owned a steamboat and he had ridden on it. Sperry and Captain 
Davis got into an argument over the machinery; Sperry saying the 
engine was poor and had water running on her bearings and Davitf 
telling him that new engines often had water running on their 
bearings. Someone, perhaps witness himself, suggested that the 
interested parties, Umbenhauer, Fox, and Staples, get together by 
themselves and talk the matter over; they went into another room 
and Umbenhauer was back and forth between the two rooms; they 
were in the room ten or fifteen minutes and came out and said it 
was all fixed up. Fox drew up an agreement while all of the 

277 parties were in the room and handed it to Staples who 
handed it to witness. This contract provided for a vear’s 

inspection certificate in Philadelphia, and witness advised Staples 
not to agree to this, because Philadelphia was in another district 
and inspectors there would want to inspect the boat; witness told 
Staples he could guarantee inspection certificate suitable to take her 
around, because he had talked with the inspectors Molther and 
Chestnut in that district, before he left Alexandria Hay. The con¬ 
tract provided that Staples was to give them three hundred dollars 
to pay for getting the boat to Philadelphia, and, if there was a loss 
of a man, lie would guarantee that no action would lie brought for 
the loss of life. They said they had been to the American Consul 
in Quebec—either Fox or Umbenhauer said this—and had learned 
that a damage suit might be brought if lives were lost. The con¬ 
tract also provided that Staples was to guarantee the boat in first- 
class condition in Philadelphia, but witness thought that was too 
broad and advised that it provide that she should be in as good con¬ 
dition as when she left Alexandria Bay, natural wear and tear ex¬ 
cepted—and the elements; that change was agreed to and there were 
one or two minor changes. 

Staples and witness went to a stenographer, in the room below, 
and she made three copies of the agreement. Staples got some 
money of the clerk of the hotel and he and witness went hack to 
the room and the papers were signed; witness thinks the 

278 money was paid there but is not positive about that and does 
not know how much was paid. After this, all of the party 

of eight started down to lunch, but in the lobby of the hotel Day 
excused himself, because he had to meet a certain train coming in. 
Later Staples told witness he had to go and get a couple 
of hundred dollars and went to the clerk a second time. 

18—2437a 
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About that time, or after lunch, Umbenhauer was missing and wit¬ 
ness did not see him again. Fox and Umbenhauer were going to 
send Dolan, a young man, around with the yacht to look after their 
interests. Fox proposed that they go down to see the boys oti and 
on the way down on a street car told witness he was glad it was 
settled and would rather pay his half and never stir the yacht than 
to have any unfriendly relations between himself and Staples—that 
the relations between Staples and himself and Staples and his father 
were good and he hated to have anything to come up to mar them— 
that his father was interested or a director in a bank that Staples 
was in and that Staples’ business was worth twenty-five hundred to 
three thousand dollars a year to witness. 

When Fox and Umbenhauer complained about the expenses Sta¬ 
ples explained that they could make it a lot or could get around for 
a reasonable sum and said “Haven’t I done all that I agreed to? I 
even put on provisions from the house, the Thousand Island House, 
enough to get you to Quel>ec; I fixed the water tank more than I 
agreed to”. 

Fox and Umbenhauer complained about the boat being 
27b hogged or sagged or something on her rail—that being 
hogged and her going around the coast were the principal 
things of which they complained—there might have been some other 
minor matters. Fox and Staples did most of the talking, but Um¬ 
benhauer did some and Staples reminded them that they had said 
at Alexandria Bay that they expected Sperry there and that he had 
told them to wait until he had looked the boat over or that they 
could get anvbodv they wanted to look the boat over, if they did not 
know anything and he had told them that there was another man 
he was going to deal with and they said they had ridden on her 
and they admitted that that conversation did take place when he 
had told them. Witness did not hear a word in Montreal about 
ocean travel, other than going around the coast and did not hear 
a word said about passengers at all, and has already stated all that 
he remembers as having been said by Fox and Umbenhauer about 
alleged statements made by Staples before the boat was bought. 
When Umbenhauer and Fox came to see witness in Alexandria 
Bay and spoke of what they were going to do with the boat, witness 
understood them to say that they were going to run her on the 
Delaware River at Philadelphia to l>e a river boat the same as she 
was on the St. Lawrence River. When Staples, Fox and Umben¬ 
hauer went into the side room at Montreal, no one else went with 
them but Umbenhauer was back and forth in and out two or three 
times. Witness is very positive that Day remained until the meet¬ 
ing was over and knows that he put his hand on the shoulder of 
Staples in the lobby of the hotel and said that it was about 
280 train time and he must make the train. Day’s official sta¬ 
tion at that time was Oswego, New York, but he was sent by 
the Department on special work for the Government at Montreal; 
he was in Montreal under another name and witness had had some 
communication with him. Witness went to see Mr. Day, because 
he thought he had known the boat ever since she had been on the 
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river, before she came on the river, and if there was anything wrong 
with the papers that he could tell witness about it. I p to the time 
that the conference at the Windsor Hotel begun, witness did not 
know what the trouble was that had stopped the boat at Quebec, 
except what the crew told him. 

Witness went to Quebec on that occasion at the request of Colonel 
Staples, simply because if there was anything that witness could 
help him along with he was glad to do it. Witness was asked how 
the request of Staples was communicated to him—just tell what 
was said; but defendant’s counsel objected to the question and the 
Court sustained the objection, whereupon plaintiff by his counsel 
duly noted an exception which was allowed by the Court. Day did 
not get up and leave when witness was asked whether he was there 


in his official capacity and did not say “This is no place for me”; 
or anything like it. Mr. Day is here now. Witness knows about 


the boat being changed from a commercial boat to a pleasure vacht; 
Mr. F ox made another oath as they requested her changed after it 
had been talked over; witness thinks it was Mr. Fox who 


2<S1 applied for the change; that application was made after 
lunch on the same occasion in the Windsor Hotel in Mont¬ 


real; Capt. Davis was there when the request was made. Witness 
went up the American Consul’s office with Davis. The change 
was talked over and they decided it would be better to have it a 
private yacht, as they would have more leniency with a private 
boat going around—would not have to enter and clear at the dif¬ 
ferent ports, only verbally. Fox and Davis and witness talked it 
over and Day may have been present when it was first talked over. 
Witness prepared papers for the change and oath was made to 
them, by Fox as owner and Davis as master. 

Whereupon the plaintiff by his counsel offered in evidence and 
read to the jury, the following papers after the same had been iden¬ 
tified by the witness as the oaths referred to:— 


“Owner's Oath. 


“(If the yacht be of less than twenty tons) 

District of Cape Vincent, 

Port of Cape Vincent: 

I, Edmund K. Fox, of Washington, in the Dis. of Columbia, and 

State of-. do swear, according to the best of my knowledge and 

belief, that the Stm. Yacht called the Idler of Alexandria Bay, 
official number 100399, capacity 57 gross, and 41 net, tons as ap¬ 
pears by P. E. number, issued at the port of Cape Vincent, 
282 N. A. which and now surrendered because of changing from 
commercial to private yacht is wholly the property of citi¬ 
zens of the United States and that the ownership is as follows: 

Edmund K. Fox of Washington, D. C. and W. W. Umbenhauer 
of Philadelphia, Pa., each equal owners, and 

That no subject or citizen of any foreign power is, directly or in¬ 
directly, by way of trust, confidence, or otherwise, interested therein 
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or in the profits or issues thereof, and that L. G. Davis, the present 
master thereof, is a citizen of the United States, having been born 
therein. 

So Help Me. God. 

Sig. EDMUND K. FOX, 

Managing Owner. 

Sworn and subscribed to before me this 27 day of August, 1008. 

WMAV. AVERY, 

Dep. Collector of Customs." 


Oaths on Licensing Yacht. 

Department of Commerce and Labor. 

Bureau of Navigation. 

(Section 4320, R. S.) 

No. 7. 

District of Cape Vincent, Port of Cape Vincent. 

1. I.. G. Davis, Master of the Steam Yacht called the Idler, of 
Alexandria Bay, Swear that I am a citizen of the United 
283 States of America, having been born therein and that the 
license to use said vessel for pleasure, granted bv the Col¬ 
lector for the District of Cape Vincent, N. Y., numbered and dated 
August 31. 1908, numbered 7, shall not be used for any other vessel 
or employment, or in any manner whereby the revenue of the 
United States of America may be defrauded: So Help Me God. 

(Sig.) L. G. DAVIS, Master. 

Sworn to before me this 27th day of August, 1908. 

(Sig.) WM. W. AVERY, 

Dep. Collector.” 


P. E. in these papers, means permanent enrollment. Witness 
does not think that Staples had anything to do with the change 
made by the papers just read. Witness had his attention called to 
the fact that the words “natural wear and tear excepted” in the con¬ 
tract signed at Montreal, were interlined in typewriting, and says 
that happened right there with the typewriter, when the whole three 
copies were in the machine; it was made right there, as she had not 
made it the same as it was talked; the interlineation was put in be¬ 
fore the papers were signed, before it was taken from the machine. 

After the application from Fox and Davis for the change 
284 was received by witness, he communicated with the inspec¬ 
tors—after arriving at home,—he had talked with them prior 
to that time. Plaintiff by his counsel then offered in evidence, after 
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identification by the witness, copy of a letter from witness to the 
local inspectors at Oswego, New York, and the same was read to the 
jury as follows: 


u 


Ux 


ited States Customs Service, 
Office of the Deputy Collector, 


Subport of 


Alexandria Bay, N. Y., 

August 30th. 1008. 


Messrs. Molther and Chestnut, U. S. Local Inspectors, Oswego, N. Y. 

Dear Sirs: 1 herewith enclose the certificates of inspection of the 
str. ‘Idler’ for vour endorsement allowing her to proceed on her 
journey around the coast; also a statement from W. IT. Thompson & 
Son who thoroughly repaired the tank before leaving Alexandria 
Bav. 

“The vessel’s license and enrollment has been changed to that of 
a Private Yacht and everything is in good condition, and all of the 
crew are ready and waiting to start on the journey. 

“When we got in Quebec the next morning after we saw you here 
we found that all of the trouble arose from one or two little things. 
I think that the owners had got sick and wanted Col. Staples to take 
her back if he would. They were not held up by any one, 
285 and all there said that they could proceed as far as any au¬ 
thorities there, either U. S. or Canadian, were concerned. 

“So if vou will kindlv make the necessarv change on the eertifi- 
cates and return to me as soon as possible I will see that the boat 
gets them at once. This will he conferring a favor not only to Col. 
Staples, but the crew and myself as well. 

Yerv respectfully, 

WM. W. AVERY, 

Dep. Coll.” 


Witness identifies the certificates which lie sent to the Inspectors 
to have an endorsement made on them and attention i- called by 
plaintiff’s counsel that this is the paper already in evidence with 
the change in the corner by the Inspectors, allowing the boat to pro¬ 
ceed as a pleasure yacht. 

The next morning after Staples came to witness with the telegram 
at Alexandria Bay and before he went to Quebec witness spoke to 
the inspectors and asked them how the Idler was certificated and 
learned that it was for the River St. Lawrence down to Fort Coving¬ 
ton. Afterwards the certificate came back to witness with endorse¬ 
ment on it and he mailed it with license and enrollment, after chang¬ 
ing it to a private boat, to the Captain of the boat at Portland, Maine. 

as agreed with him, in order that he might have it when he 
286 struck American ports. Witness was in Washington about 
the 25th of September, 1908. When witness got back to 
Alexandria Bay from Montreal, Staples offered to pay him, but wit¬ 
ness declined to receive anything: witness was on leave of absence 
and the Government was paying him. Later Staples gave witness 
a watch and chain which he has; gave him this a week or ten days 
later while sick in bed at his cottage near Thousand Island House. 
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Tt was fifteen or eighteen or twenty days.after this that witness came 
to Washington on a telegram from Staples. Staples had told wit¬ 
ness that he wanted him to come to Washington and bring his 
family during the winter or fall. After getting to W asliington • 
Staples proposed that they go see Fox; Fox invited them into his 
private office and Fox and Staples talked about the matter; the boat 
was apparently in Philadelphia and they had not paid for her; 
there was some trouble again there; and Fox said. “T am not trying 
to welch/’—witness thinks he used the word “welch” and he said 
“I am not trying to welch out of this bargain ; T will pay my share 
of it: I am going over tomorrow, and fix up with the crew and pay 
off the crew.” Fox said he did not want a boat, and said “There is 
a big automobile; that is about all T can run; but, rather than to 
quibble out of this or welch on it, T will stand my part of it. A on 
have done all von have agreed to do”—said that to Staples. 

On cross-examination the witness testified in substance as 
287 follows: The interview with Fox in Washington took place 
during the latter part of September. 1008, but witness cannot 
give tbe exact date: witness thinks the trouble about the boat dis¬ 
cussed at this interview was that she was in the Marshal’s hands in 
Philadelphia, tied up by the seamen ; he thinks she was tied up in 
September: the fact that the men were in Philadelphia and wanted 
their pay was discussed at that interview and witness knows of no 
other trouble that was discussed: the interview lasted but a few min¬ 
utes and witness thinks the seaworthiness of the boat was not men¬ 
tioned. Witness came to Washington at the request of Mr. Staples 
and had no particular business here—had no business and came at 
Staples’ request. At Alexandria Bay witness has another deputy 
collector who serves with him, but witness is the head of the office. 


When F«»x and Umbenhauer with Capt. Davis, met witness and said 
they had bought the Idler witness does not know who used the word 
“enrollment.” or whether it was used and thinks the words bill of 
sale were not used. When they came to his office witness told them 
they would have to have a bill of sale; witness thinks they did not 
mention any paper by name, but just said they wanted the papers 
fixed up. They asked for the papers and witness knew what papers 
were necessary; they said they did not know much about the duties 
of a master or sailors, or something like that; they might have said 
they did not know anything about the napers; about the master, they 
did not know the duties of master; there wasn’t much said about 
managing owner—Umbenhauer said he didn’t know the 
288 duties and witness explained them; witness thought Fox and 
Umberhauer were inexperienced as to the marine documents 
of a boat. Witness thinks Fox and Umberhauer did not know r 


anything more about the marine documents of the boat when he 
met them in Montreal than they had known at Alexandria Bay; 
does not know whether it was Davis or one of the owners who first 


suggested changing the boat from a commercial to a pleasure yacht. 

When witness prepared the bill of sale he submitted it to Fox and 
Umbenhauer and they joked about the misspelling of one or two 
words, but did not express themselves either way as knowing or not 
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knowing what a bill of sale of a Imat ought to he. Witness selected 
the blank printed form for the master’s oath which was made and 
thinks he did not explain to Mr. Fox what the affidavit was and 
cannot swear that Fox read it; selected that form, because it is the 
only one had there for commercial boats; it was a proper oath for a 
commercial boat’s license and has been used up there on the River 
during the thirteen years of witness’ service; never had any other 
form; the boat would have to traffic back and forth and stop at 


Canadian ports as well, to get round. Witness did not know very 
much about the requirements of foreign and coasting vessels. I ut 
knew what they should do when coming in from Canada. Witness 
was brought up on a farm and is not a sailor and knows nothing 


more about hogs in a vessel except except what a man from a farm 
would naturally know from riding on it; did not know until he got 
to Quebec that there was anything like a hog in the Idler or 


289 anything wrong. 

Defendant’s counsel thereupon exhibited to witness a paper 
dated September 4, 1908, purporting to be signed by the witness 
and witness testified that he signed a similar paper, but thinks the 
signature to the paper exhibited does not look like his. Thereupon 
defendant’s counsel after offering further proof as to the signature, 
offered the paper in evidence and read the same to the jury as 
follows: 


Thousand Island House, 


Largest Hotel on the St. Lawrence River. 
O. G. Staples, Owner & Prop’r, 
Alexandria Bay, N. Y. 


September 4, 1908. 

(Copy.) 

To Whom It May Concern: 

Mr. Wm. W. Avery, collector of Customs of Alexandria Bay, N. Y. 
knows the steam yacht “Idler" and knew her three years ago when 
she was rebuilt, and also knows that when she came off the wavs 
that there was a slight crook in her rail and that it was built up in 
that way at the time, consequently she is just a* she was rebuilt, 
and just as solid as she would have been had she been straight, and 
she is now in the same condition as she was when she came off the 
, ways and no crook or bend in the boat has occurred since. 

(Signed) WM. M. AVERY. 

WM. W. AVERY.” 


290 Witness thinks Staples gave him this paper at the Thou¬ 
sand Island House and that he signed it, but he can’t say 
who prepared it. Witness had seen the boat being rebuilt and the 
little hump in the rail could be discovered when you stood there; 
anyone could discover it—does not know that it was a sag, but there 
was a drop which you could see when you stood by the dock and 
looked along beside her. Witness does not know* why the paper w as 
signed and does not remember the conversation at that time, except 
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that Staples presented the paper and asked if he remembered the 
boat l>eing rebuilt. 

The oath of Fox dated August '27th. 1908, relative to changing 
from a commercial boat, was executed in Montreal and sworn to 
before witness there in the Windsor Hotel. Witness is not a deputy 
collector of customs in Canada and has no authority to take oaths 
there: took thi> oath as deputy collector; district and part of Cape 
Vincent mentioned on the oath is in the 1 nited States; the oath 
of Davis as master was executed before witness in Montreal on the 
same day as the oath of Fox just referred to. Relative to the papers 
executed in Canada witness supposes he would have authority if the 
boat was there and if he could help them on their way; thinks 
the paper just referred to was the last one that he had fox execute 
in connection with this boat. 

Witness is quite familiar with the necessary papers in these trans¬ 
actions: in addition to the bill of sale, the master's oath, the man¬ 
ager's oath, the license, and the transfer and oath, there 

291 would have to be an enrollment granted on tbe change of the 
character of the boat and witness thinks Fox signed another 

paper at Montreal; the enrollment was changed as well as the 
license, at Montreal; witness never took anybody's oath when the 
person was five hundred miles away from him. Davis was made 
master of the boat at Quebec by the American consul; witness was 
not there when the change was made. 

Referring to oath made by Fox at Alexandria Bay concerning 
equipment and repairs of the vessel within the preceding year, wit¬ 
ness says it was up to Fox to know about these before he bought the 
boat—she might have been seized by the Government if she had 
been in smuggling business; witness knew nothing about what 
knowledge Fox had in this regard and did not particularly call his 
attention to this particular of the oath, although he saw he was an 
inexperienced person in such matters. Witness cannot say to whom 
he gave the certificate of enrollment at Alexandria Bay, it might 
have l>een Fox, Umbenhauer, or Capt. Davis. Witness saw the 
telegram from Davis to Staples stating that the boat was held up at 
Quebec and it was read there but does not know that he had it in his 
own hands, although the telegram said the boat was held up by party 
stating she was unfit to go around the coast that witness thought the 
trouble might possibly be with regard to her papers; as United States 
deputy collector of customs, witness had nothing to do with trying 
to get the purchaser to accept a boat that was reported not 

292 fit to go around the coast, but if the papers were not right 
he would be applied to; witness told Staples he could not 

think of anything but the papers; told Staples it might be the in¬ 
spection certificate; when Staples asked witness to go to Quebec 
witness advised him to wait until the next day when the inspectors 
Molther and Chestnut would be there; when the inspectors came 
witness asked tliem how the Idler was certificated: knew that 
Stapes had owned the boat for a year or two, but did not ask him 
this question, because he presumed Staples knew no more about it 
than witness. Thinks Davis was the master of the Idler the year 
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preceding the sale, though Staples may have been. At the confer¬ 
ence in Montreal the question whether the Idler could go around 
with safety to the lives of the crew was discussed; Fox and Umben- 
liauer spoke about the fact that the American consul had told them 
that the lives of the sailors would be at their risk if the boat was not 


seaworthy; Staples told them he would guarantee the safe arrival 
of them. Fox and l mbenhauer told Staples in substance “You told 
us this boat was seaworthy and we are informed that she is not and 
she is not safe to go around with and if she goes around the lives 
of these sailors are liable to be lost and we will be held in damages 
for her”, Staples said he would guarantee something of that kind; 
the question whether she was safe to go round the coast was dis- 
eused; they spoke about the boat being hogged or sagged; witness 
thinks Staples did not say she was tit for service around the coast 
or safe for that kind of service; he claimed she was safe to go 

293 around with the crew, but not to carry passengers on the 
ocean—nothing of that sort; doesn’t think anything was said 

about carrying passengers on the ocean at all; they admitted that 
perhaps Staples did not tell them that she had been around the coast, 
but that what he had said was that she had been down the Gulf. 
Staples said he would guarantee the safe arrival in Philadelphia 
if anything came about whereby the boat was to blame tor the loss 
of life; Staples might have said that he had confidence that she 
would go around all right; witness thinks he did say it; Staples as¬ 
sumed the risk of the responsibility of the lives of the men and 
from that witness thought that was pretty good evidence that he 
thought she was seaworthy to take the trip around, though he did 
not say it in those words; witness is giving his impression of the 
language used; Staples did not make a guarantee that she would 
come around other than what was in the paper previously presented 
to witness; Mr. Fox wrote this paper himself and no one talked to 
him about it while he was writing it; after he wrote the paper he 
handed it to Staples for change or correction; witness cannot recall 
any changes in the paper suggested by him, except the two already 
mentioned hut thinks there may have been some other little matters; 
it was witness, not Staples, who first suggested an objection to the 
guarantee that the boat would arrive at Philadelphia in first class 
condition. 

Witness’ object in bringing Mr. Day into the conference 

294 at Montreal was that Day had had more experience than 
witness; witness had seen Davis at Quebec the day before 

and learned from him that it was reported that the boat’s papers 
were wrong and would not permit her to go around the coast—that 
the license was wrong. Day is a special inspector of the Treasury 
Department, looks after frauds against the revenue and inspects 
boats, not as a local steamboat inspector, l|ut checks them up and 
sees-if they have the proper number of life preservers and are not 
overloaded and anything pertaining to the inspection certificate— 
sees that the equipment is carried out and the laws complied with, 
but has nothing to do with getting permission for boats to sail the 
ocean. Fox and Umbenhauer at the Montreal Conference, may 
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have said the boat was not safe to take ih&m men around the coast 
and it may be that was what led to Staples guaranteeing their lives 
if they went. 

Witness' reason for advising Staples not to agree to furnish cer¬ 
tificate of inspection at Philadelphia was that the boat had gone out 
of his hands and he could not go down there and ask for another 
persons boat to be inspected; Staples had talked to the inspectors 
up there, or witness had talked with them, and they had said they 
would allow her to proceed around the coast, but witness did not. 
know whether other inspectors would pass her; Fox and Umben- 
hauer may have said at Montreal, that they had already paid out 
more money on the trip than Staples had told them the entire trip 
to Philadelphia would cost; they told witness the boat was to be 
used as a passenger boat on the Delaware River—either Fox 
*295 or Fmbenhauer told him this and whichever one told him, 
the other was present; thinks they did not tell him the points 
between which she would run or the distance, but said she would 
run out of Philadelphia: the printed blank used for the oath of Fox 
at Montreal, was taken by witness from Alexandria Bay and brought 
with him to Montreal; they had not told witness that the boat was 
to be changed to a private yacht and he had no communication with 
them, but lie thought they might want to change her and took the 
blank along; that he did not know as he could state just what led 
to his inferring that they might want the change. Witness did not 
know when the boat left Alexandria Bay that she could not pass 
around as a commercial boat and would have to be changed; witness 
talked with Molther and Chestnut the day before going to Quebec 
and it is possible that they said the boat would have to be changed 
in order to go around, and he knows of no other reason for his taking 
the blank along; witness had no interest in making the change, ex¬ 
cept to help along; went on Staples invitation; neither Fox nor Um- 
benhauer had asked him to come. At Montreal Sperry said her 
papers—that is her license—would not allow her to go around and 
witness said it would and he said they would not and witness said he 
could change it to a private yacht if they wanted it so; Sperry did 
not say the owners wanted it changed; thinks he was the first one 
that suggested the change. No reason was given for the change 
except that there would be greater leniency in entering and clearing 
the ports. When the change to a private yacht was made 
*296 Fox and Fmbenhauer were not told, that witness remembers 
of. that the change was made because the Idler could not go 
around as a commercial boat; Capt. Davis had spoken of having it 
changed; they had to surrender the permanent enrollment—the 
last document is always surrendered and goes on file, because the 
license always refers to the enrollment and the enrollment must 
change when the license changes; the old enrollment of the Idler 
was for a commercial boat and this is why the enrollment had to be 
changed: because we were changing it to a private yacht; witness 
made no inspection of the boat at Quebec and so far as he knows 
nobody else did; witness heard nothing said at Montreal about calling 
the trade off and taking the boat back; witness did not consult the 
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Canadian authorities as to whether the boat could go around and 
does not know that anybody else did; the requirements of the 
Canadian authorities inav have been discussed but not to any con- 

t j 

siderable extent. Witness has his attention directed to the fact that 
he said in his letter to Molthern and Chestnut dated August 30, 
1908, “Everything is in good condition'’ and testifies that everything 
was in good condition so far as outward observation went, so far as 
he could see; witness looked at her at the dock and on board. Wit¬ 
ness also has his attention called to the statement in said letter “I 
think that the owners have got sick and wanted Col. Staples take 
her back if he would,” and testifies that he inferred that they were 
sick—nothing was said about Staples taking the boat back; this was 
• just witness’s inference. Witness also has his attention directed 

297 to the expressions in said letter “They were not held up by 
anyone”, and “And all there said that they could proceed as 

far as anv authorities there either U. S. or Canadian were con- 

corned,” and testified that he thought that was told him by a deputy 

collector or suhofficer in the Richelieu office whom he happened to 

he with bv accident; would not sav that he talked with anv other 

officer and onlv met this one bv accident. “All there” due^ not 

« * 

mean the crew and owners, but the owners calculated when this was 
fixed up they would go on all right; Mr. Fox and Mr. Umbenhauer 
did not say that so far as the United States or the Canadian au¬ 
thorities were concerned they could go on. Witness also has his at¬ 
tention directed to statement in said letter to the effect that the in¬ 
spectors would he conferring a favor not only on Staples but on the 
witness, by changing the certificate and testifies that they would 
have been conferring a favor on him because Staples had asked him 
to go with him and it would he a favor not as to the financial part 
of it, or anything, but simply to help get started; witness wrote the 
letter in question as one official to another official to get the enroll¬ 
ment and signed it “Deputy Collector”; the way witness signs official 
papers; witness has thought over the matter mentioned on yesterday 
as to whether another paper was signed by Fox and says there must 
have been another—an oath or a new enrollment as well; that paper 
would have been executed at Montreal and witness thinks it was exe¬ 
cuted there. Counsel for plaintiff produces a certain paper and 
hands it to counsel for defendant and witness on examining 

298 the same and being asked if it is the third paper, testifies that 
it is the second; witness says the paper appears to be dated 

August 31st on one side and August 27th on the other; that the 
affidavit was made by Davis on August 27th and by Fox on the same 
date; witness thinks whoever certified to the copy shown him omitted 
his signature and that the date August 31st is a clerical error; both 
papers were signed on the 27th of August and after that date Fox 
signed no papers for witness or at his request; never saw Fox after 
he left Montreal until he, witness, came to Washington; does not 
think there could have been any other paper to get after August 
27th; there might have been another one mailed to him to sign, but 
witness can’t think what it would be unless it were one of the official 
papers of the boat—one of those oaths—and witness thinks those 
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were all made in Montreal. Witness thereupon identifies as in his 
handwriting and signed by him a certain letter exhibited to him by 
defendant’s counsel and the same was offered in evidence and read 
to the jury as follows: 


4 'United Stati 
Office of 
Si iu’ort of Alexandria 


<:s Cfstoms Service, 
the Deputy Collector 
. Hay, N. Y., A ug. MO th, 


1908. 


E. K. Fox, Esq. 

Dear Sir:— Will you kindly sign the enclosed blank where 1 have 
marked with a pencil, also writing your home address, then 
299 return to me in the addressed envelope to me as soon as po rf - „ 
sible. 


Very respectfully, 


WM. W. AVERY, 
Dcp. Collector, Alexandria Bag.’ 


Witness thinks the paper referred to in letter must have been 
one of the oaths and could tell whether it was the oath certified to 
on the 27th if he saw it; the paper shown him is a copy. Counsel 
for defendant thereupon stated that he hud two copies, but not the 
original. 

On re-direct examination the witness testified, in substance, as 
follows: He does not know what paper was sent to Mr. Fox in the 
letter referred to on cross examination and the letter does not re¬ 
fresh his memory; when the boat got to Philadelphia she could be 
changed back to a commercial boat through the same process bv 
which she was changed to a pleasure yacht at Quebec; saw no object 
in changing her to a pleasure yacht, except to send her around to 
Philadelphia; at the conference in Montreal, Capt. Davis said he 
thought it would be better to have her go as a private yacht, because 
they would have more leniency and would not have to enter and 
clear except verbally. At Montreal witness did not hear anything 
said by anybody that conveyed to his mind the impression that the 
Captain or the crew had any fear of going around in her; Capt. 
Davis was there and was willing to go; witness does not know bow 
Baltimore instead of Philadelphia got into the inspection 
MOO certificate; it came to witness in that form. 

On re-cross examination the witness testified, in substance 
as follows: Witness did not know that the Tdler could not get per¬ 
mission to go around as a commercial boat; if lie had known it 
when they first came to him at Alexandria Bay. would have told 
them 1 efore they started; did not know it then and thinks he did 
not know it at Alontreal. but might have; did not know that a com¬ 
mercial boat had to have three water-tight bulkheads in order to get 
permission to go to sea. The Montreal conference lasted about two 
hours; when witness left Alexandria Bay to go to Quebec he had not 
had anv communication with Davis and did not know that Davis 
was going to suggest that there would be greater lenienev to a private 
yacht but he had the blank there; Davis might have talked about it 
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going from Quebec to Montreal, and when lie got to the conference 
he suggested it. On re-direct the witness testified that he should 
think that the expression proceed “coast wise in the boats papers, 
means that she had the right to proceed around the coast and touch 
at the various ports. In response to questions bv the Court witness 
testified in substance, that the method of signing papers in his port 
is to sign them as deputy collector without using the name of his 
principal. The official signature is “Deputy ^Collector witness gets 
no fees on the execution of papers at his office, no fees are charged 
other than the entry of merchandise, no charge is made for the hill 
of sale—they are furnished by the Department, no charges made for 
the oaths; witness cannot answer as to his right to carry on 
301 business as an official when away from his office on leave of 
absence or when in foreign territorv. Executed the papers at 
Montreal because ho was asked to do it. and had taken those blanks 
along with him. He was not an official there. 


And further to maintain the issues on his part joined, the plain¬ 
tiff called as a witness in rebuttal Horace Brown, who testified in 
substance as follows: TTis business is cooking in the winter time and 
running motor boats in the summer time; in 1908 his business was 
fishing on the St. Lawrence Biver in the vicinity of Alexandria Bay. 
Knows Mr. Fox and Umbenhauer; in 1908. somewhere about the 
10th of August or the 12th or 13th, witness took Fox and Mr. Pine 
on a fishing trip on the St. Lawrence Biver around the island to 
County Line Bay and Goose Bay: they were talking about buying 
the Tdler and Fox asked witness what kind of a boat she was and 
how fast: all witness knew was that he had rode on her and seen her 


every dav and lived along side where she lav; coming home from 
the fishing trip, Fox asked witness to come in close to the Tdler and 
witness did so, passing her stern; they ran in there to look at the 
Idler. Tn answer to Fox’s question witness told him she was an 
awful good boat—good speedy boat—one of the finest yachts on the 
Biver. Next time witness heard the purchase of the Idler men¬ 
tioned. Fox, Umbenhauer, and Staples were sitting under the trees 
in front of the dock and Umbenhauer was first talking with 


302 witness about hiring him to go with him as a steward; wit¬ 
ness had heard that the Tdler was going to Philadelphia and 
had been to Capt. Davis seeking employment as he had a chance to 
sell his fishing boat: witness was introduced to Umbenhauer by Cap¬ 
tain Davis; Umbenhauer asked witness what wages he wanted and 
witness said three dollars a day and his fare home, Umbenhauer 
patted witness on the shoulder and said “You are hired to make the 
trip;” when this was said Fox had just come down and Fox said “I 
did not think when we were fishing that you would be our cook on 
the yacht.” They got to talking about the yacht and Staples said, “I 
have nothing more to say. Mr. Fox you know as much about that 
yacht as I do. I don’t know anything about the yacht. Go get a 
good boat builder or ship builder or a good engineer and look it 
over and take their advice themselves. Don’t buy it on my word. 
Then you will know the boat. If you want it take it. If you don’t 
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want it leave it alone. Umbenhauer said “We are both satisfied 
with the boat and are willing to take the yacht. e have rode on 
it and been all over it and willing to accept the boat. Witness told 
Uinbenhauer he would go with them. I nihenhauer said they were 
going to put the boat on a trip—a hundred and twenty mile trip, 
sixty miles each way, running from Philadelphia to a club house, 
making three trips a week, and they would use the boat during the 
other time for their own use around on the river. In the winter 
they was going to try to get up a party to go south. \\ itness went 
aboard the Idler on the 20th of August. W hen I mbenhauer 
803 spoke to witness about going he said “We have got two ladies 
that i> going on this boat, and witness told him if they were 
going to have ladies he must have a mess boy and he could not do 
the work alone. Uinbenhauer asked witness what they could get 
a boy for and witness told him twenty or twenty-five dollars; witness 
found a boy named Dan, who agreed to go and took him to l mben¬ 
hauer and told Uinbenhauer that the boy would go for twenty dol¬ 
lars and his fare back and Uinbenhauer said “You are hired.” 
When the boat was ready to start, provisions were carried down from 
the Hotel and she sailed with Fox, Uinbenhauer and Staples on the 
boat. Staples was sick when they left the Bay; on the way down 
Fox was in his room and while they were in there with the door 
closed. Uinbenhauer came into the cabin and witness brought him 
a pitcher of ice water and was invited by Uinbenhauer to sit down. 
Uinbenhauer asked witness what he thought Fox and Staples were 
talking about and said “Do you suppose you are trying to do me 
dirt on this boat:” witness said lie did not know. 

On the way to Montreal Fox and Uinbenhauer asked witness if 
there was sufficient bedding and dishes on the boat to receive ladies 
and witness told him it was not of the best and Fox said we will get 
a supply of the best bedding: when they got to Montreal Fox, wit¬ 
ness and the mess boy went up and bought silverware, linen, towels, 
sheets and provisions and it was brought aboard the yacht. Witness 
heard Fox say he bought One hundred and sixty dollars 
304 worth of things. On returning to the boat about two o’clock, 
Capt. Davis complained to witness about not having provided 
dinner and Fox said “T am running this business” and Davis said 
nothing more. When the boat got to Quebec they had breakfast 
and Fox and Uinbenhauer went away in a cab; at that time Staples 
was on the boat and he and Capt. Davis went away together after 
Fox and-Uinbenhauer were gone; Uinbenhauer was not away more 
than two or three hours when he came back and said to witness “I 


am going to leave; the women did not come; one of them is sick and 
we will not go with the boat. You can have this stuff; he alluded 
to the stuff bought in Montreal; Umbenhauer had been drinking 
and took a drink on the boat served to him by witness; Fox and 
Staple* were not in the boat when Umbenhauer came back, and 
witness doe* not know where they were. After getting a drink Um¬ 
benhauer went away; gave witness the stuff and said “I want you to 
box it up and ship it home to your family;” next saw Umbenhauer 
at Philadelphia. After Umbenhauer left, Fox came back to the boat 












EDMUND K. UOX. 


151 


and took his stuff; Fox said to witness; “Brown I want you to help 
me pack up my stuff, I am going over in Maine. I am not going 
with the boat. The boat is going on and we have a young man here. 
He is going to take charge of the boat and look after our interests.” 
Thinks he said the young man’s name was Dolan. Fox gave as his 
reason for not going on the boat that the ladies did not come. IV it- 
ness helped Fox pack up his things; all the baggage he can 

305 remember is a grip and dress suit case; John Carter was there 
while the packing was going on and Staples came in and 

said “Fox what are you doing?” Fox said “I am going over to meet 
my family" and Staples said “Then I can go home then,” and Fox 
said “Yes go home. We are going across and the boat is going 
around.” Fox said to Staples “I am going across over to Maine to 
meet my family,” then Fox went away; witness thinks lie left after 
Staples left. After Fox and Umbenhauer and Staples left, the boat 
lay there until the next day and they got orders that they were not 
going to sail for three or four days—Capt. Davis went away and Mr. 
Staples and Mr. Avery came down and said there was something 
wrong over the papers; Staples did not come on the boat, but stayed 
on the wharf and they went over and witness did not see them again. 

Witness made the trip all around on the boat; besides the crew 
and Captain Davis, Mr. Dolan was on board; he got on at Quebec to 
look after the interests of Fox and Umbenhauer. Mr. Fox said he 
was to represent them, or Mr. Umbenhauer, witness does not know 
which. At Rimouski, Mr. Dolan was sick—was taken sick about 
four hours out of Quebec; at Rimouski, went to the hotel and spent 
the night and the next morning came on the boat and said he would 
not travel with her any further and would go across by rail; he 
left the boat and witness next saw him at Boston. Here he came on 
aboard and said to witness “1 am going to have my friend with me 
tonight” and said “Can you give us a lunch this evening and 

306 our breakfast?” and witness said he would do the best he 


could and Dolan said “fix up a bed.” Plaintiff’s counsel 
thereupon offered to prove by this witness, for the purpose, as they 
announced, of impeaching the testimony of Dolan, who had testified 
that he joined the ship at Portland, Maine, and went with her to 
Boston, Massachusetts, and from Boston to New York, that the only 
time he ever came to the boat was at Boston; that he came aboard 
there one evening and made arrangements to have the beds made 
up; that later the same evening he came aboard bringing with him 
a woman with whom he stayed all night on the boat, occupying the 
same stateroom with the woman, and that next morning Dolan and 
the woman left, but counsel for the defendant objected, stating that 
he was quite willing plaintiff’s counsel should show, if they could, 
that Dolan did not go on the boat from Portland to Boston, or from 
Boston to New York, but that when Dolan’s deposition had been 
taken in Boston, no foundation for impeachment of this character 
had been laid; that ordinary decency would have required that some 
prior notice of an attack of that kind upon the character of Mr. 
Dolan, so that he could have been present to meet it, and the Court 
sustained the objection so far as it related to Dolan’s coming on the 
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boat with the woman and spending the night with her, and excluded 
the proffered testimony on that point, holding that it was com¬ 
petent to show that he did not go on the boat, but that to bring in 
a suggestion of the character proposed, as to what the appearances 
were on the boat, was incompetent and ought not to be al- 

307 lowed, and that the woman might have been Mr. Dolan’s 
wife for anything plaintiff s counsel offered to prove, where¬ 
upon plaintiff’s counsel noted an exception which was duly allowed 
by the Court. 

And thereupon the witness Drown further testified that after 
Dolan came aboard the boat in Boston, he left next morning and 
witness can t tell where he was on the trip, from there to New A ork 
and has never seen him since. The duties of witness on the Idler 
were those of cook and steward and it is the duty of the steward to 
supply food to any passengers on board: it was the duty of witness 
to make up the hods, but he made up no beds for anybody after 
leaving Boston and served no food for Dolan or any other passenger, 
but only for the crew who ate in the galley. 

On tlie way around had one hard storm from Casco Bay to Somer¬ 
set; going around Xova Scotia i>. they say. the hardest sea on the 
ocean: witness has sidled ever since he was thirteen years old and 
never wants to make another trip like that one; has lived on the 
waters of the St Lawrence and that was the hardest trip he ever 
made: if he had known what kind of a trip it was going to be would 
not have gone: thinks tlie wind was blowing forty or fifty miles an 
hour in the worst storm; the boat passed through it for eight or 
nine hours. She weathered it fine. After passing through the hard 
storm had quite hard weather from Halifax to Yarmouth, the storm 
lasting four hours; the boat acted fine. Witness has sailed 

308 on the Great Lakes. The storm on the ocean was worse than 
those of the Great Lakes—the wind blew harder. After the 

boat got to New York two gentlemen came on board and Umben- 
hauer asked witness if he could get an afternoon lunch and said 
“We are going to >ail—we have come here to accept the boat and we 
are going to sail to Atlantic Citv—got a champagne supper on there 
tonight.” My friend is here and we are going to sail to Atlantic 
City and want to get away as quick as possible.” Witness told llm- 
benhauer more supplies were needed and Umbenhauer gave him five 
dollars to buy more and said “Here is a five dollar bill take it and 
buv vourself something:” also told witness that he could take a 

• t 

couple of days off when he got to Atlantic City—said they were 
going on to Philadelphia and asked witness if he would stay with 
them and witness agreed that he could be hired until the first of 
April; Umbenhauer said “We are going to try to get a party for this 
boat to go South this winter—what about her tanks?” Witness told 
him the tanks were all right and Umbenhauer said bigger tanks 
would be put in at Philadelphia if she needed them. 

Witness bought provisions with the money given him by Umben¬ 
hauer and on his return to the boat found Umbenhauer talking with 
Davis who said he woidd get ready and get the boat out as soon as 
possible. Umbenhauer asked him to hand him his grip and said he 
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could not wait to go on the boat and get to his supper, but would see 
witness when he got to Philadelphia. That was the last witness saw 
of Umbenhauer. All the conversation he heard between Umben- 
hauer and Davis was that Davis said he would get ready as 

309 quick as possible,—as soon as he got water up and coal up 
and provisions up. Witness went with the boat to Camden, 

New Jersey and two or three days after arriving there Fox came on 
board and said “I am going to pay my half of the boat and pay you 
all off. I will go up and see what Mr. Umbenhauer will do.” Fox 
went away; up to that time witness had not been paid for services; 
witness went up to see Umbenhauer at his office and Umbenhauer 
said ‘*1 can’t pay you. You will have to look to Mr. Fox for your 
pay”; then went with other members of the crew to a lawyer named 
Brinton and libeled the boat for wages; then witness went home and 
never saw Fox again until he came here for the trial of this case in 
March last. Capt. Davis and a lawyer came to see witness in Alex¬ 
andria Bay. Counsel for defendant admits that the lawyer there was 
Mr. Marshall, attorney for defendant Fox. Staples had no connec¬ 
tion with witness getting his pay in Philadelphia and witness did not 
write to him; from the time he left Quebec until the time he went 
home from Philadelphia had not seen Staples. On the way from 
Alexandria Bay to Montreal Fox said to witness “There is a couple 
of ladies coming aboard. 1 want you to keep still about it and do 
the very best you can for them.” At Alexandria Bay Fox and Um¬ 
benhauer told witness the boat would be put in a stock company 
and would be used on the Delaware River running to a clubhouse 
sixty miles, three times a week. The Idler had four life boats but 
witness does not know how many anchors she had. At New 

310 York Umbenhauer asked witness what kind of a trip they had 
had and witness told him a hard trip. 

Since witness has been here defendant Fox gave him a card and 
invited him to his office and said “You know Brownie I hired you 
myself.” Witness has known the Idler ever since she came on the 
St. Lawrence River and knows that she was rebuilt, but never heard 
of her being lengthened; the work was done not over seventy-five 
feet from where witness lived, and he saw the planking and material 
that went into her and was all through back and forward; could not 
say whether, when she was on the ways, she was cut in half and 
lengthened; that he never noticed any difference in her length—that 
he couldn’t say because he did not know ; the planks were all torn 
off and new timbers put in. When the Idler got to Philadelphia 
she was in as good condition as when she started—in A-number one 
shape; as a sea-going boat she was A-number one and her action was 
fine. Witness never saw any cement in the Idler. The Idler did 
not leak on the way around; after leaving Quebec Capt. Davis was 
in charge but they had pilots, from Quebec to Portland, from 1 ort- 
land to Boston, from Boston to New York and from New York to 
Philadelphia. 

On cross examination the witness testified in substance, as follows: 
Witness does not know Capt. Bishop and knows of no man of that 
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name traveling on the boat on the trip around; does not know how 
many times the boat was pumped—was not in the engine room but 
once; nobody joined them at Montreal, who had not been on 

311 the boat before they got there; at Montreal they got a pilot; 
witness has been to Fox’s office since he got here; simply went 

there to see him and see what kind of a place he had; Fox asked 
him why he did not come up to see him and handed him his card; 
did not see Fox when he got there; witness told Fox when asked 
whether he was having a good time here, that he could not get any 
money and did this because it is hard to have a good time without 
money, hut was not hinting for any. At this point recess was taken 
and after recess with the same witness upon the stand leave was 
asked by counsel for plaintiff to further examine him concerning a 
transaction during recess.. Whereupon witness testified that during 
recess while he was sitting on a settee in the Court House yard, de¬ 
fendant Fox approached him and said in the presence of another 
gentleman, whose name witness does not know but whom Staples 
knew “You ain’t much of a God damned liar. I will got even with 
you before I leave here." 

Upon further cross examination the witness testified in substance, 
as follows: Has followed the occupation of running a motor boat in 
the summer for thirty years and has lived at Alexandria Hay during 
that time; also fishes all over the River; also ran a restaurant last 
winter in Syracuse; has cooked on pleasure yachts, passenger boats, 
and house boats on rivers and inland lakes and on a barge running 
from Alexandria Bay or Ogdensburg all over Lake Ontario. 

312 When witness took Fox and Pine on the fishing trip, Fox 
said the Idler was a nice boat; when Fox asked witness to go 

around the Idler when returning from the fishing trip he did not 
say why he wanted to go around. 


And further to maintain the issues on his part joined the plain¬ 
tiff called as a witness William H. Warburton who testified in 
substance, as follows: Now lives in New York City, but was Clerk 
of the Thousand Island House up to April 1, 1910, since which time 
has been in business for himself; was clerk at the Thousand Island 
House in the summer of 1908 and knows Fox and Umbenhauer and 
sometime in August, when there were motor boat races on the St. 
Lawrence witness went on the Idler by invitation of Staples with 
thirty-five or forty other people to see the races and heard a con¬ 
versation on the shade deck of the Idler; Fox, Umbenhauer and 
Capt. Davis, Mr. Clark and Mr. Thompson, two ladies, one gentle¬ 
man whose name witness does not know, and witness were present. 
Thompson, Fox, Umbenhauer and Clark and witness were matching 
quarters and Umbenhauer began to make inquiries of Capt. Davis 
as to the capacity and speed and accommodations for guests of the 
Idler and the cost of running her for the season or per month and 
Davis answered; Davis said she would make fifteen or sixteen miles 
an hour, would sleep seven or eight comfortably, ten or twelve on a 
pinch; had a license to carry fifty or sixty people if not more and 
would cost fifteen to eighteen hundred dollars or maybe two thou- 
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sand a season to run her. Umbenhauer asked Davis what he 

313 thought she was worth and Davis said twelve or fifteen thou¬ 
sand dollars; maybe twelve thousand. Witness knew that 

Staples had been asking fifteen thousand as a minimum and suggested 
to Clark that the price named by Davis was entirely too low; did 
not say this in the hearing of Fox and Umbenhauer. Umbenhauer 
said “Fox let’s buy her.” Fox and Umbenhauer went down on the 
lower deck and talked twenty or thirty minutes with Carter the engi¬ 
neer; witness could see them talking, but could not hear the conver¬ 
sation. 

After this witness heard more about the Idler from Fox and Um¬ 
benhauer in the hotel office a great many times, but has told all 
he heard on the boat; the last time he heard anything about the 
Idler was the day the bill of sale was consummated and was a witness 
to the signing; was there when the notes were signed, and heard 
conversation between Staples and the purchasers; Staples’ desk was 
right in the office of witness and witness could not help hearing- 
conversations about the sale—the conversation with reference to the 
capabilities of the boat and cost of running her and as to a guarantee 
of the boat. Fox and Umbenhauer wanted Staples to guarantee the 
boat and the consensus of Staples’ remarks was that they had been 
on the boat a great many times and it was up to them to get a boat 
builder and have her examined by their own experts and if they got 
proper reports they could take the boat and if not he was not so very 
anxious to sell. They said they were satisfied. 

On cross examination the witness testified in substance, as 

314 follows: The gentlemen were evidently anxious to get the 
boat; the experts referred to were an engineer or engine 

builder, witness presumed local ones and witness recalls that Staples 
said go get Thurston—that Thurston knew all about the boat. 
There has been nothing since these conversations to fix them in the 
memory of the witness and he was first asked to recall them bv 
Staples last March; did not discuss them prior to that time; was at 
Alexandria Bay from June to September in 1909, but was not there 
in 1910, though in Staples’ employ down to April 1910. At the 
conversation on the day of the boat races, Davis said to Fox and 
Umbenhauer that she had a license to carry fifty or sixty people and 
could carry with a proper license—not as a private boat as she was 
then, but as a passenger carrying boat—one hundred and twenty- 
five to one hundred and seventy-five, witness does not remember 
which; witness thinks the boat was a private yacht in 1908; Davis 
did not say she was a private boat; he said she had a license to carry 
fifty or sixty and could take a license to carry one hundred and fifty 
or one hundred and seventy-five. Witness got the idea she was a 
private boat, because Staples was not running her on an excursion 
route that summer; was chartering her and using her for his guests; 
witness is not positive that Davis told Fox and Umbenhauer she was 
licensed for fifty or sixty passengers, but he had heard the conver¬ 
sation with witness on the shade deck; if witness has said that, will 
stand to it—means by that it is correct; at the time the bill 

315 of sale was signed, which witness thinks was the 17th of 
August, some notes were signed—thinks the bill of sale and 
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the notes were there the same day, it may be that the notes were 
signed one day and the hill of sale not drawn until the next day hut 
witness thinks this is not the ease. \Y itness supposes that when the 
hill of sale was consummated, witnesses would he required, and came 
from his desk and stood by the safe and expected to he called as a 
witness, because he was the only one there at that moment; thinks 
that Staples signed the paper; that nobody witnessed it; when it was 
signed Umbenhauer. Clark and witness were present; that Clark took 
part in speech; that witness does not know what he sail—doesn’t 
know that he said anything. 

On re-direct examination the witness testified, in substance, as 
follows; The paper which he refers to as the bill of sale was writ¬ 
ten on a letter-head of the Thousand Island House and remembers 
that the stenographer who was getting it up used such a letter¬ 
head. 

On re-cross examination the witness testified in substance, as fol¬ 
lows: The papers signed at that time were the notes and contract, 
which witness has looked at; thinks there were five papers, includ¬ 
ing two contracts, which had been shown him being the contracts 

r' 

heretofore introduced in evidence. 


Thereupon the witness Horace Brown was recalled for further 
cross-examination and testified in substance as follows: 

316 Never saw Fox on board the Idler; was not employed by 
Staples at time the boat was sold; is not now and never has 
been ; only work he has ever done for Staples was drawing coal for 
him and some painting for Mr. Cline who had the contract for 
painting a house, several years ago; has done no work for Staples 
since the boat was sold. First met TTnbenhauer around the porch 
of the Thousand Island House; he was walking around there talk¬ 
ing to Fox; was showing witness some gold he had in his fob and 
gold siftings and telling him where he got it from up in the gold 
regions; that was probably a week before witness saw him about 
emplovment as cook; had seen him once or twice in the interval; 
Mr. Fox introduced witness to Umbenhauer on the porch but Cap¬ 
tain Davis introduced him as a cook; after I mbenhauer hired wit¬ 
ness Fox came up and Umbenhauer told Fox of the hiring; I m- 
benhauer said “This is the cook we have got hired and he wants 
three dollars a day”; Fox said “I guess it is all right”; this was 
three days before they sailed; does not know the day of the week 
but thinks it was the 18th of August and fixes the date by the fact 


that he had sold his boat. 

The reason Umbenhauer mentioned what they were going to do 
with the boat was that witness asked him; when he said they would 
get charters for her to go South in the Winter, he didn’t say 
where—anywhere lie could get parties for her. When Fox told 
witness not to say anything about the ladies coming on board he 
did not say whom not to tell, but told witness not to say 
317 anything about them when he got to Philadelphia; didn’t 
hear that Mr. Fox’s wife or any other ladies were to come 
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on the boat; at Quebec when Fox said he was going across to Maine 
he also said lie might join the boat somewhere with his family. 
At Montreal Fox bought three or four sets of sheets, also towels, 
bath towels, napkins, bed-spreads and pillow slips; also silverware; 
linen for two berths—the two big double midship berths. 

Witness has his attention called to a diagram purporting to rep¬ 
resent the plan of the Idler and testifies in reference to it: you come 
down stairs and come into the dining room; there are seats on each 
side and a table; then come right through to a room on each side; 
there is a berth that is what witness would call about a three-quarter 
bed and a little recess in between the two berths; the two berths are 
not in one room, lmt there is a sort of partition between them, with 
another door going through that way; there were two wash basins 
in the saloon, one of which was between the two berths at the end of 
the partition—both of them were at the forward end of the saloon 
in the two rooms; at the stern of the boat there are two berths one 
on each side, abreast of the foot of the sairway leading down from 
the deck. 

Witness is asked whv he looked across the Court room—whose 
eye he is trying to catch and says he is looking out the window 
at the birds. There is a partition with a door between the two 
berths where the wash basin is on the boat on each side of it. 

318 The berth of Staples was opposite the stairway; as you come 
down stairs there is a room on each side with a toilet room 

on one side and Staples’ Room on the other; as you come down you 
come to a table and there is a partition across with two doors in it 
on each side of the boat; these two doors lead into each bed-room 
and there is a little narrow spot on each side of the bed-room. 

Fmhenhauer gave witness the stuff bought at Montreal; witness 
didn’t say this morning that Fox gave it to him and told him to 
box it up and send it to his family; witness l>oxed it up hut didn’t 
send it to his family because he didn’t get a chance; Davis kept put¬ 
ting him off; witness calculated to take the stuff all the way around 
and put it in a trunk and take it home with him, hut when they 
got to Philadelphia the Government lock was put on the boat; 
thinks it was the next day after reaching Quebec that Umbenhauer 
gave him the stuff—got there in the night and it was the morning 
of the next day; was there four or five days but didn’t send the stuff 
off because he didn’t think far enough for that. Witness doesn’t 
know what baggage Fox had on the boat.—helped him to pack a 
suit-case; got some of his things for him from a little shelf in the 
bed-room and brought them to the table where he was packing; 
didn’t see any cab come for Fox’s baggage and has not said that 
he did; what he said was that a cab came in the morning after 
breakfast and took Fox and Umbenhauer away together; witness 
took care of the berths on the boat and does not remember any 
trunk in Fox’s berth. 

319 Dolan came aboard at Quebec but witness does not re¬ 
member how long before they sailed. Witness remembers 

the stop at Bristol, Rhode Island, which was to get the vacuum 
pump fixed; the engineer said there was nothing the matter with 
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it; it was tlie captain who said there was something the matter with 
it ; it was fixed bv the men there-—witness does not know who thev 

t- •/ 

were. Dolan was not with them then and witness didn’t see him 
send a telegram to rmbenhauer telling him that they were in 
Bristol fixing the pumps. 

Witness is entirely positive that Dolan was not on the boat after 
leaving Rhmmski until they got to Boston; if he was witness didn’t 
see him; he was not on the boat after thev left Boston until thev 

* t 

- got to New York—witness would know it if he had been on board; 
witness made up all the berths and he made up no berth and served 
no lunches aft. 

When Uml>enhauer came aboard at New York he said ‘‘When 
we get to Philadelphia we will pay you all off.” Witness didn’t 
hear any trouble between Umhenhauer and Captain Davis; Utn- 
benhauer said they were not going on the boat to Atlantic City be¬ 
cause they couldn’t get there in time hut were going to take a 
train; didn’t see Umbenhauer again until they got to Philadelphia; 
heard no quarrel or angry words between Umbenhauer and Captain 
Davis—everything was pleasant. Had been in the Delaware River, 
at Camden and Philadelphia about a week when the Gov- 
820 eminent lock was put on the boat. Staples had nothing to 
do with witness getting his money; Staples didn’t hire him 
and witness bad nothing to look to him for; doesn’t know whether 
Staples and Brinton, the lawyer, talked together. Witness knows 
the wife of Captain Davis and saw her after his return from Phila¬ 
delphia to Alexandria Bay and talked with her but didn’t tell her 
referring to this boat that he never expected to see land again. 
Didn’t tell Dolan on the trip that he was anxious to get to Phila¬ 
delphia so as to (piit and didn't tell him that he wouldn’t take the 
trip again for fifty thousand dollars; didn't tell Mr. Marshall, the 
lawver who came to see him in Alexandria Bay, that he would 
testify for whoever brought him to Washington—spoke only two 
or three words to Marshall and didn’t tell him that he, witness, 
could tell him something that would please him but wouldn’t tell 
it; called on Umbenhauer in Philadelphia in company with John 
Carter the engineer, Danny, the cabin boy and one of the firemen, 
a Swede. 


Did not tell Umbenhauer that he had had a rough trip and that 
the seams of the boat were open; did not tell him that he, witness, 
knew that they were not as big fools as Staples and the rest of them 
thought they were; did not tell Fox on the boat at Camden that 
they had had a hell of a time and that he thought half a dozen 
times he would drown—has no recollection of saying any such 
things; did not tell him that he thought the Idler would split in 
half. 

Witness did not send a letter to Umbenhauer when he 
321 got home but John Carter did; don’t think he signed any 
letter, but told Carter to write it; Carter wrote a letter him¬ 
self without witness being there; Caller was writing there and wit¬ 
ness had some words put in about the stuff he brought on the 
yacht. 
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Defendant’s counsel tliereupon exhibited a letter to witness and 
witness says it was written by Carter and signed by witness and de¬ 
fendant’s counsel offered the same in evidence and read it to the 
jury as follows: 

“Alexandria Bay, January 24th, 1908. 


Mr. William W. Umbenhauer, Philadelphia, Pa. 

Dear Sir: I am writing you in regards to the trouble 1 am hav¬ 
ing with Captain Davis in regards to the Idler deal. 1 have not 
got the whole of my pay yet the claim was allowed in full. But the 
Lawyer and Captain Davis is try- to make themselves rich out of it. 
Their is a cb/m c fil/ed of over $500.00 money lo-ned by Fred Stowell 
to the Captain and is an unlawful claim. Now there is some one to 
blame for that either the Capt. Brinton or Stowell and the Captain 
knows who. The Capt. has taken the stuff off the Boat you gave me. 
He would not let me have it. lie never reported it and I have com¬ 
plained of him for smuggling and I want the stuff and I 
322 want you to stand by me in regards to the stuff you gave 
me in Quebec and I and the rest of the boys will stand by 
you and Mr. Fox. The Capt. is the one that made all of the trouble 
on the trip and in New York when you came on board with your 
partv now if you want any references in the matter you write Mr. 
John D. Carter the Engineer of the Idler. Please write me stating 
that you gave me the stuff so I can sue him for it I think it is in 
his house here Please give me the head man to write to in Wash¬ 
ington in regards to the smug-ling deal. They don’t seem to want 
to do anything about it here on account of Staples but I will find 
some one that will attend to it. 

And oblige me 

W. H. BROWN.” 


Carter composed the letter and witness signed it; Carter put in 
that about the money and has got letters to show that Fred Stowell 
never loaned Davis the five hundred odd dollars referred to, on the 
boat. By the expression in the letter “I want you to stand by me 
iii regards to the stuff you gave me in Quebec and I and the rest 
of the boys will stand by you and Mr. Fox,” witness meant that he 
wanted the stuff and thought just as much of Fox and Umbenhauer 
as he did of anybody and was going to stand by them by telling the 
truth—witness meant that they would be good friends with Umben¬ 
hauer and Fox. The expression in the letter “The Capt, is the one 
that made all the trouble on the trip and in New York when 
323 you came on board with your party,” witness does not under¬ 
stand, and if Carter put that in* the letter it is something 
witness knows nothing about. 

On redirect examination the witness testified, in substance, as 
follows: Witness is shown a letter and asked if he received it from 
Fox and says that counsel will have to read it for him. Did receive 
a letter purporting to come from Mr. Fox shortly after the letter to 
Umbenhauer just read was written; witness can’t write or read writ¬ 
ing very’ well—can’t read printing much. Thereupon the identity 
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of the letter in question and the signature of defendant Fox thereto 
being admitted by eounsel for defendant, the same was ottered in 
evidence and read to the jury as follows: 


“Subject : 


(Edmund K. Fox.) 


A. F. Fox Company. 
Appraisers. X. E. 
Avenue. 


Established 1«S76. Real Estate, Agents, Brokers, 
Corner of Fourteenth Street at New York 


Long Distance Phone Main 9X0. 

Cable Address. “Ekfox Washington. 

All kinds of Insurance effected in be>t companies. 

Realty Sold and Exchanged. 

Investment securities. 

Loans Negotiated. Kent* Collected. Estates managed. 

Dictated by EKF/JmcO. 

Washington. D. C., .humor;/ 27, 1909. 
Mr. William 11. Brown. Alexandria Bay. New York. 

Dear Fisherman: As 1 knew you first as a fisherman and 

324 afterwards a cook, I give you the title. 

I have just received a letter from Mr. Umbenhauer, who 
encloses me a copy of your letter to him. I wish you would write 
me a letter setting forth therein all of the particulars of this smug¬ 
gling deal, and the amount they are trying to swindle you out of, 
as I should like to know a little about this game. I l>elieve the 
whole crowd are in the swindling game and are trying to hand all 
of us a large package. We are pretty well equipped for the fight 
which they promise to give us, and 1 fear that if they keep on, 
things will be far from pleasant. 

Write me the letter requested, and also have the engineer, John 
D. Carter, do likewise, and 1 will see what I can do for him, and 

also for vou. 

*/ 

Hoping you are well, I am, 

Very trulv yours, E K. FOX.” 

When Umbenhauer came on board at New York he said “I have 
come with money to accept this boat. We have brought money 
enough so as to pay you all off if any of you wants it.” It was before 
the trip on the Idler that witness handled coal for Staples. 

The stuff Umbenhauer gave witness included the bed spreads, the 
linen and other things of that kind as well as the silverware; neither 
Mr. Umbenhauer or anybody else said anything in the hear- 

325 ing of witness about ladies, other than the two that were to 
join them at Quebec, coming on board; on the trip from 

Montreal to Quebec Umbenhauer said to witness “Try to do all you 
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can for the ladies;” witness said to Umbenhauer “I will try to do all 
I can for Mrs. Umbenhauer; Umbenhauer said to witness “Well it 
ain’t my wife that is coming.” 

And to further maintain the issues on his part joined, the plain¬ 
tiff called as a witness in rebuttal Silas Wright Day, who testified, 
in substance, as follows: He lives at Ogdensburg, New York and 
has lived there since 1866 and is employed as special inspector of the 
Treasury Department of the United States; has been in the service 
of the Government since April, 1885; was deputy collector of cus¬ 
toms for three years at Ogdensburg, New York; since that has been 
special inspector stationed at various places—first at Port Huron, 
Michigan, forty-seven miles above New York—later at Ogdensburg, 
New York. General duties of witness have been detecting frauds 
upon the revenues with an occasional special assignment. For the 
last ten or twelve years his duties have included going on steam 
boats checking up their inspection papers and checking them in 
regard to their outfit for the preservation of life, including also the 
matter of whether they have the crew required and whether they 
are carrying more passengers than the license allows. The license 
is always posted on the boat, two copies of it in conspicuous places. 

First knew the Idler in 1888 or ’89 at Detroit when she 
8*26 was owned by Senator McMillan; did not go aboard her 
though seeing her from time to time; next came in contact 
with her when she came on the St. Lawrence River about 1900 and 
used to be aboard of her quite often after that, as she was carrying 
passengers; went aboard to check her up—was on her quite often and 
traveled on her as well as inspected her; had nothing to do with 
the inspection of the hull or the machinery. Witness was in 
Montreal in August, 1908, on official business; stopped at the Grand 
Trunk Station, having an office there; on the 27th day of August, 
Mr. Avery came to the station and told witness he was there with 
Staples, who had recently sold the yacht Idler; after a conversation 
with Avery witness went with him to the Windsor Hotel—Avery 
asked witness to go and said that Staples had recently sold the yacht 
Idler to a Mr. Fox and Mr. Umbenhauer, who lived in Washing¬ 
ton and that they had gotten as far as Quebec with the yacht and 
now claimed that the papers were' not right and that Staples had 
misrepresented it to them and Staples, knowing that witness had 
known the yacht ever since she came on the St. Lawrence, would 
like to have him come up and tell what he knew; Avery did not 
say what the misrepresentations were; when they got to the Windsor 
Hotel met Staples in the corridor and were taken up to a room and 
introduced to gentlemen by the names of Fox, Umbenhauer, Dolan 
and Sperry, none of whom witness had ever met before; had known 
Capt, Davis before. After a short time Staples asked why 
327 they were not proceeding with the yacht and Fox said “You 
misrepresented her to us. You told us that she had been 
around the coast once or twice and her papers will not allow her to 
go $ny further and it is going to cost us six or eight hundred dol¬ 
lars to take her around, then Staples said “I did not misrepresent 
21—2437a 
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her—I did not tell you she had been around the coast. I told you 
she had been on the Gulf.” Fox and Umbenhauer admitted “That 
might he what you said, we might have misunderstood you. Staples 
said “As far as the expense is concerned it is not necessary to feed 
the crew on beefsteak that costs twenty cents a pound and furnish 
them wine. It can be taken around very reasonably, or it can cost 
a lot. 1 have not misrepresented the boat to you. I told you before 
you purchased her there she was and il you did not know anything 
about a steamboat you had better get somebody that did and if you 
did not take her I had another purchaser;” that was what Staples 
claimed to have said to them at Alexandria Bay. Staples said to 
them; “You told me that you had rode on her and that you would 
take her. Everything would have been all right if the ladies had 
came as was expected. You know well that she rode the rapids 
nicely, did not show any signs of weakness or tremble; you told me 
then, ‘Staples you have given us a lemon and we will give it to some¬ 
body else and make some money;’ then you says ‘That S on the flag 
does not stand for Staples, that stands for suckers. We are the 
suckers. How do you think 1 like that from you gentlemen—such 
talk as that from you gentlemen.” Both Fox and Umben- 

328 hauer spoke up and said “We didn’t mean that; that was a 
joke. You have done all that you have agreed to and more 

by fixing the water tank.” Avery advised that they get together 
and Fox and Staples went into an adjoining room, Umbenhauer 
going backwards and forwards and finally Staples and Fox came 
back and Staples said “Gentlemen we have got this matter all fixed 
up. everything is all right,” and Fox sat down at the table and did 
some writing and handed it to Staples, who passed it on to Avery 
and after reading it Avery advised Staples that neither he nor any 
other man could guarantee a year’s inspection in Philadelphia, that 
being discretionary with the steamboat inspectors—that he could 
furnish papers for her to go to Philadelphia but as for guaranteeing 
her in first class shape, that was rather broad, that he make it in as 
good shape as when she left Alexandria Bay, wear and tear excepted. 
Avery’s suggestions were agreed to and it was also agreed that Staples 
would pay three hundred dollars of the expense of taking the boat 
to Philadelphia and furnish a certificate of inspection that would 
allow her to go there and be responsible for any loss of life or any 
other damages that might be encountered on the way to Philadel¬ 
phia and guarantee that she would be in as good condition when she 
reached Philadelphia as when leaving Alexandria Bay, natural wear 
and tear excepted; all expressed themselves—Umbenhauer, Fox and 
Staples, as being well pleased. 

Avery and Staples took the paper and went out of the room 

329 and later come back with three sheets of typewritten papers 
and Umbenhauer, Fox and Staples signed the papers; Staples 

handed Fox some money and said “Here is your three hundred 
dollars,” and invited the party to lunch; they left the room together 
and on reaching the corridor of the hotel witness asked to be excused 
on the ground that he had business to attend to. Witness’s recol¬ 
lection is clear that he stayed until the papers were signed and until 
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the party had gone down to lunch and that he did not leave them 
until he had gone into the corridor of the hotel. Witness heard 
Mr. Sperry ask Avery what his business was and if he was there in 
the interest of Mr. Staples and Avery’s answer was that he was not 
specially in the interest of Staples, but was there, because something 
was wrong with the papers. Avery asked Sperry what his business 
was and Sperry said he was a civil engineer; then Avery asked what 
a civil engineer knew about a steamboat and Sperry said his father 
or his grandfather owned a boat once and he used to ride on her. 
Witness did not get up and say that it was no place for him—noth¬ 
ing of that kind happened, Umbenhauer asked witness what his 
position was—if he was another Government officer and witness told 
him he was a special inspector of customs; Umbenhauer asked where, 
and witness told him anywhere for the prevention of fraud—catch¬ 
ing crooks in any sort of violation—witness was in the room all the 
time until Staples invited all the party down to lunch when all went 
down together, but never said that was no place for him; wit- 

330 ness heard no conversation in regard to the seaworthiness of 
the vessel; witness heard nothing about any trouble in getting 

around except the papers and the cost, that it was going to cost six 
or seven hundred dollars: has told all the conversation he heard; 
heard nothing about the vessel being sagged or hogged or about 
changing the character of the vessel; all were listening to every¬ 
thing that went on in the room, but when Staples and Fox went 
into the separate room, witness could not hear what went on in there, 
because the door was closed, except as Umbenhauer would go back¬ 
wards and forwards. 

Witness’ title is special inspector of the Treasury Department and 
his duties are detecting frauds on the revenues including violations 
of steamboat laws, smuggling and undervaluations; at the Grand 
Trunk Station in Montreal, witness had been assigned to a smug¬ 
gling case. When he knew the Idler at Detroit, stood by the side 
of her on the deck several times; she was a beautiful boat; witness 
had nothing to do with her as she was a private yacht; was never on 
her at Detroit and never inspected her hull or machinery. She 
came on the St. Lawrence River in 1900 and was a private yacht 
for charter and witness can’t say when she became a passenger boat; 
witness saw the Idler in 1907 and 1908 and his best recollection is 
that she became a passenger boat about that time; prior to 1907, 
witness had nothing more to do with her than to check her inspec¬ 
tion papers and check her up as to life saving apparatus; has noth¬ 
ing to do with granting permission to vessels as to the waters 

331 thev shall sail in—that is entirely with the steamboat in- 
spectors and outside of the duties of witness. It was not for 

the performance of any official duties that he went to the Windsor 
Hotel in Montreal—went there at the request of Staples to tell what 
he knew about the boat and to assist Staples; has known Staples 
since 1907, but not very intimately and is under no obligations to 
him; has l>een in Washington eighteen days—came here at the re¬ 
quest of Staples to testify in this case; has not received or been 
promised any compensation and does not expect any; the reason 
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he came here was that Staples sent a subpoena and witness for¬ 
warded it to the Department and got permission to come; got the 
subpmna at Ogdensburg New York; knew that he could not be sub¬ 
poenaed by this Court to come from Ogdensburg, New York; his 
coming was voluntary; told Staples if he wanted him to come lie 
would have to send a subpoena, which witness could forward to the 
Department. Nobody has paid witness for his time and the time 
he is here will be charged against his thirty days annual leave; wit¬ 
ness Thompson paid fare of witness to Washington—Staples told 
him Thompson would pay it; was here on this case March last, six 
days. That was out of his time also and makes twenty-four days 
in all given to Staples for this purpose. 

At Montreal witness had very little to say; Lmbenhauer asked 
what his duties were and witness told him and he said “Another 
Government ofik'ial . I mbenhauer asked witness what he 
332 knew about the boat and witness said “1 have always known 
her; and always heard she was a good boat”. That was the 
sum and substance of the entire conversation; had no conversation 
with Fox but he was standing by when Umlienhauer talked with 
witness. Sperry and Avery were having a conversation when wit¬ 
ness suggested to Avery that before the Captain left Alexandria Bay 
with these papers the permit ought to have been put on the papers— 
the permit from steamboat inspectors; she was licensed for the St. 
Lawrence River and could not go beyond that, without permission 
from the inspectors; witness does not know whether Staples or Fox 
heard this, but Sperry, Avery and Capt. Davis were there—witness 
told Davis he ought to have had the paper fixed before he left Alex¬ 
andria Bay: Staples’ conversation was mostly with Fox, but Fmben- 
hauer talked continuously and said Staples had misrepresented the 
boat; the conversation was general between Fox and Cmbenhauer 
and this was what they said when Staples asked why they were not 
proceeding on their way with the boat. Witness knows what he 
said yesterday and has read his testimony so as to be familiar with 
it; wanted to tell the truth about it—it was hard to remember just 


the same words; reading his testimony would help him to remem¬ 
ber just the words the same words—while you might explain a thing 
again and give the truth it is hard to use the same words. Witness 
had no conversation with Staples before going on the stand as to 
comparing notes so as to use the same language. Having his atten¬ 
tion called to the fact that he had called Mr. Umbenhauer, 
333 “Umbermyer” throughout his testimony and that the wit¬ 
ness Avery has done the same thing, witness says he never 
knew what the name was and always called him “Umbermyer”; 
has not read the testimony given last March or seen his name there; 
has not compared notes or rehearsed the case with Averv—has 
talked it over with Avery, but only in a general way; it is very 
easy to have remembered the language Sperry used in speaking of 
his father or grandfather owning a boat—witness can’t tell why he 
and Avery both testified that Sperry had said “his father or his 
grandfather had owned a boat I can’t remember which”—is only 
answering for himself—or why he and Avery had both quoted the 
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latter as having said at Montreal ‘‘You and no other man can guar¬ 
antee a year’s inspection after the boat reaches Philadelphia 

Fox said it would cost six to eight hundred dollars to take the 
boat around—he didn’t say how much it had cost. Neither Fox 
nor Umbenhauer explained why they were interested in whether 
the boat had been around by the coast, but they claimed that that 
was one of the misrepresentations; they indicated that they were 
afraid to go with her; whether she could go around the coast with 
safety to the men was discussed and Staples said he would guaran¬ 
tee tiiat she would go around and that she was safe for that purpose 
and that he would become responsible for any loss; Staples did not 
say that he didn’t know whether she could go around or not; he 
didn’t say he didn’t know anything about the boat and could not 
tell whether she was seaworthy or not. 

334 Inspection certificates for a boat are renewed every year. 
Mr. Averv didn’t explain why there would be any difficulty 

iu renewing the inspection certificate of the Idler at Philadelphia 
and did not explain why it was easier to get a certificate for her to 
proceed from Quebec around the coast to Philadelphia, than to get 
one at Philadelphia for the Delaware River. When Fox handed 
the paper prepared at Montreal to Staples, Staples made no objec¬ 
tion to it and passed it to Avery and Avery made the objection. 
When Umbenhauer asked Avery if he was there in the interest of 
Staples, he said he was there with Staples to arrange the papers if 
it was necessary; witness does not think Avery said he was there 
in the interest of Staples; but Avery and witness were both there 
in the interest of Staples—witness had no other reason, hut he 
don’t know about Avery. Witness heard nothing said about chang¬ 
ing the character of the boat from a commercial boat to a private 
yacht; thinks he heard everything that was said in the room and 
heard nothing said about more leniency in entering and clearing 
with a private yacht—Capt. Davis was there and took part in the 
conversation, but witness did not hear him say anything of that 
kind. 

On re-direct examination the witness testified, in substance as 
follows: When he came here this time he had no expectation of 
staying as long as he has stayed. 

And to further maintain the issues on his part joined the 

335 plaintiff called as a witness in rebuttal Miss Cecilia B. Kin- 
near, who testified in substance, as follows: She is a pro¬ 
fessional registered nurse and has been in such business for nine 
years; has attended Staples and first went to him in December 1907; 
left him but was recalled several times and is still on his case under 


orders of a physician; was at Thousand Island House from sometime 
in August to sometime in September in 1908 and was called back 
in September after she had left to take care of Staples in a case of 
pneumonia—went there about the first of August 1910. Has met 
Mr. Fox once or twice; he called to see Staples when he had pneu¬ 
monia. Staples had had pneumonia before this—had double pneu¬ 
monia and grip, mastoiditis twice, and abscesses in his head and 
enlargement of the spleen and hardening of the arteries and a few 
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other things, in the spring of lfiO.X, before witness went to Alexan¬ 
dria Bay—that was here in \\ ashington and it was here that wit¬ 
ness met Fox when he called to see Staples. The first evening box 
came to Alexandria Bay lie had dinner at Staples’ table and witness 
met him there; witness occupied the same table; at this table there 
were Staples; Mr. Clark, manager of the hotel, and his wife; wit¬ 
ness's sister and her husband; a Mr. (loater and his wife and daugh¬ 
ter and the witness. One evening at dinner Fox came by and 
stopped and said he was going to buy the Idler with l mbenhauer— 
he stopped behind Staples’ chair and said this. 

When witness first went to Alexandria Bay she was with her 
married sister and Staples’ physician was giving him treat- 

336 ments for the abscesses in his head and asked witness to 
give him some treatments, although she was a guest of the 

hotel and not Staples’ nurse for the first two weeks, and witness 
gave him the treatments which are still kept up. At that time 
Staples’ health was very bad; his heart was troubling him and he 
still has trouble with the abscesses in his head when cold air or a draft 
strikes him; be was in general bad health; witness advised hint, on 
account of the condition of his health, not to go to Quebec on the 
boat, but he went away on the trip, in very bad health ; witness left a 
week afterwards to visit her sister lower down in New York and on the 
way was telegraphed for to come back, because Staples had pneu¬ 
monia; he was ill for two or three weeks and had the hotel kept 
open for him and he was brought back home ill; the conversation 
when Mr. Fox said he was going to buy the Idler took place several 
days before witness knew Staples was going away on the boat. 

< >ii <ros< examination the witness te~tified, in substance, as fol¬ 
lows: It might have been a week before thev went a wav that the 
remark wa made bv Fox at the table, or three or four davs. Witness 
rememl or* when Staples came back from Quebec but does not know 
anything about his transacting anv business on that daw Witness 
heard that he ha 1 gone to Quebec a second time, but was not there, 
having gone to vi.-it a sister, and did not see Staples until she was 
sent for. It was about the first of September that .'lie was sent for 
to come back. The doctor telephoned witness that Staples 

337 was sick and later telegraphed her to come back; when wil¬ 
lies.* came hack about the first or second of September she 

found Staples sitting in the cottage with a chill; he went to bed 
and Wis ton ill to attend to business, but attended to some business 
while in bed; received his mail and saw people except for two or 
three days. Witness was in close attendance on him and did not 
leave him for two hours all the time. Does not remember whether 
he dictated business letters and signed them. lie saw his manager, 
Mr. Clark, on business, hut did not do such business as that during 
the worst part of his illness; Clark brought his letters and received 
his orders; the time of the worst illness was about the second week 
in September—he was too ill to he removed until the middle or 
later part of September and the hotel was kept open for him. 
Witness came to Washington with him and he was in bad health 
when he got here and physicians were called in by witness, but he 
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saw people on business; it was possibly a week or two before he was 
able to go down town on business, but he goes when he is not able; 
that would take it down to about the first of October or a little later. 
Witness knows Mr. Avery, but does not remember his coming to 
Washington and going around with Staples during September 1908. 
Witness cannot explain how that could be; except that sometimes 
Staples goes out when he is not able to do so—he is out one day and 
then back again. 


And further to maintain the issues on his part joined, the plaintiff 
called as a witness in rebuttal Benjamin F. Perkins, who 
838 testified, in substance, as follows: Is Master and pilot and has 
been engaged in this business since 1803 in all classes of ves^ 
sels and steamers. lias license to go from New York to Norfolk, 
for New York Harbor, Delaware Bay, Chesapeake Bay and other 
tributaries, on any class of vessels, with no limitation as to tonnage, 
and has had experience with yachts; first became acquainted with 
the Idler in 1908, when he was employed by Capt. Davis; brought 
her to Washington; had occasion to examine her, being all around 


the boat pretty much all of the time; the trip occupied five days. It 
took her three days to come here; they did not run her in the night, 
because they wanted to save coal; found her an excellent boat, good 
first class boat in every respect, easy to handle and quite s]>eedy; 
had occasion to look at her decks and her outside planking—was all 
around her: found her in good condition. There was not a butt or 


a seam started in any way. Witness brought her down through the 
Chesapeake and Delaware Canal and down Chesapeake Bay and 
the Potomac River and up to the foot of Seventh Street at Wash¬ 
ington. Past Tuesday a week ago witness went to Baltimore and 
examined the Idler thoroughly and did not find a butt or any part 
of the boat open; it was all solid—could not get his knife in any¬ 
where; under the tuck, which is the after part, found one or two 
places where the planking was soft and where probably a piece of 
sappy plank had gotten in and this was the only place lie found 
with the exception of one place where she had been run into 
339 and her rail or plank sheer broken; with these exceptions 
found no blemish in decks or sides; she was perfectly sound; 
in the after part of a vessel, which witness calls the tuck, has known 
it to go, in a new vessel, in two years, and have to he replaced. The 
tuck is back of the stern post. The hole witness saw was just above 
the water line on the port side; at the soft place which witness found, 
he observed that someone had worked around it with a knife or 


chisel and had made quite a hole—about eight inches or more,— 
but on each side of that it was perfectly sound, as witness found by 
testing with his knife; observed her decks and can say that they had 
not deteriorated any since he brought her to Washington, except that 
they wanted paint; also observed that her planking needed paint. 

When witness brought the boat to Washington it took five days; 
it took three days to make the trip and he was on the boat two days 
with the Captain, and went from Philadelphia to Camden, before 
starting for Washington. The boat did not leak on the trip from 
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Philadelphia and it was not neee -ary to use the pumps. Witness 
considered her an excellent boat and would not he afraid to cross 
the Atlantic Ocean in her as she carried water to last. 

On cro>- examination the witness testified, in substance, as fol¬ 
lows: d he pilot has nothing to do with operating the pumps—the 
engineers do that and witness does not know who the engineers were; 

so far as crossing the ocean and carrying passengers i- con- 
310 cerned. witness does not know whether she could he licensed 
for that, hut she is the kind of a boat he has known to carry 
pas engers along the coast and is an excellent boat for that purpose; 
has known boat- built and equipjied like her. and even smaller boats 
than -he. to run along the coast and carry passengers, and would 
he glad to run her in that way: can’t tell how long it has been since 
he has seen this and cannot name any of the boats—witness thinks 
the Idler had three bulkheads and that they were water-tight—they 
must be: doesn't know how many she had: is not positive; was all 
over the boat inside and outside, hut did not examine the bulk¬ 
heads—looked at her beams and her general build inside and thought 
that she was well built. Has never been master on a boat like that, 
carrying passenger* for hire along the coast, but has been pilot on 
boats about her size and some smaller and some larger. The Idler 
had four good sized life boats and witness does not remember whether 
they were metal or wood and is not positive whether he has seen a 
passenger-carrying boat without metallic life boats—it is only re- 
centlv that we have had metallic life boats—mavbe 20 vears, under 
an Act of Congress. Asked what vessels of fifteen-foot beam and one 
hundred and twenty-six feet in length he has known to cross the 
ocean, witness says he has known of boats that he calls freak boats— 
they are sloops, but they cross the ocean just the same. Witness 
doesn’t understand the Idler as being a passenger boat; she is a yacht 
and not licensed as a passenger boat, but would regard her 
3 11 as tit for passenger service along the coast; to answer honestly, 
doesn’t believe the inspectors would give her a license for car¬ 
rying passengers across the ocean, though they might give her a 
license to go oil shore with your friends on hoard; thinks the Idler 
is perfectly safe to cross the ocean hut that she could not get a license 
to carry passengers, because she is not adapted to carry passengers 
across the ocean; does not think a boat of that class would be asked 
to carry passengers across the ocean; the reason he thinks she could 
not get a license to c arry passengers across the ocean, is that she is a 
small boat; does not know ot any boats less than one hundred and 
twenty-six feet long, carrying passengers across the ocean, and does 
not know where there is any boat of the class of the Idler licensed to 
carry passengers for hire on the coast—has not been amongst this 
class of vessels enough to know; has been a master and pilot ever 
since 1863, doing coastwise ocean travel largely; does not know how 
the inspectors license the vessels, but for himself, would he willing 
to go on the coast with the Idler for passengers for hire; does not 
know whether he ever saw or knew of a vessel of the Idler’s dimen¬ 
sions carrying passengers along the coast; never saw the Idler on 
the ocean but can tell by her general build what she would do; 
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brought her from Philadelphia by Delaware and Chesapeake Canal 
and the Chesapeake Bay—never saw her on the ocean. Has been 
pilot on a yacht nineteen feet beam and one hundred and sixty feet 
long with ten feet draft. Thinks the draft of the Idler is six or six 
and a half feet; the hold of the nineteen-foot boat that he 
34*2 saw, was fifteen or sixteen feet in depth and her draft ten. 

The Idler is about five feet on the free board, if her depth 
of hold is only six feet, her draft would depend upon what you have 
i n p er —that is true of all boats; boats have a recognized draft; if 
this vessel had only six feet depth of hold you might load her down 
until the water came on her deck and then she would have over six 
feet draft; the way in which a boat is classed as to the draft would 
depend upon how much free board she had. Does not know the 
depth of the Idler's hold; the Captain told him her draft was six 
feet and this all witness knows; has been in her hold and when he 
stood up thinks his head was fifteen or eighteen inches below her 
deck an 1 he b five feet and seven inches tall; was standing on the 
floor of the boat, but the measurement is taken below that; if her 
registered depth is six feet her draft would probably be five feet— 
five and a half feet or ix feet. The draft of a vessel is the same as 
the depth with about a foot or eighteen inches of free board, but the 
Idler is more than that; the other yacht, which witness spoke of, was 
very high out of the water. 

When witness saw the Idler in Baltimore he could not tell whether 
she had been overhauled since he last saw her; thinks she might 
have had some small things done but did not have the appearance 
of being generally overhauled; does not know whether she had been 
or not: could not tell how long the hole he saw had been there— 
found no hole near the rudder-head, although he examined 
343 to see and looked all around under the truck, trying it with 
his knife—examined the butts and the seams in the plunk¬ 
ing.—it was all good solid timber; found no cement patches or holes 
patched with cement. 

Witness has been in Washington two weeks last Monday, 
on business in connection with this case, but does not get any com¬ 
pensation unless the Court pays him—has made no inquiry about 
how much the Court pays him; when at home earns five to six dol¬ 
lars a day, came here simply because he was asked by Staples; does 
not work every day and makes the amount mentioned when he is 
at work. Witness lives at Camden, New Jersey, opposite Philadel¬ 
phia about three hours’ ride from Washington and does not know 
why he has been kept here instead of going home and coming on 
call except that it was thought that he would probably be called 
t he first or second day. 

On re-direct examination the witness testified, in substance as 
follows: When he came here as a witness he did not expect to stay 
more than two days. The Idler is a very smooth-running boat and 
does not drop down over six inches when running, or perhaps a 
foot at full speed, and there is not much displacement. The Idler 
might accommodate half a dozen passengers or ten, and she is suit¬ 
able for that purpose to cross the ocean; you could carry passen¬ 
gers just as well as you could carry crew if you had room for them. 

22—2437a 
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Whereupon, to further maintain the issues on his part joined, 
the plaintiff* introduced evidence, by Thomas P. Gregor, 
344 tending to prove that witness is an electrical expert resid¬ 
ing in Philadelphia; that he resided from March 19, 1906, 
to Deceml^er 17, 1910, at 1426 North Seventeenth Street in said 
city; that no person by the name of Bertha Young resided in said 
house during said period; that taking an interest in politics he 
knows about everyone in his neighborhood and that no one by the 
name of Maine or Mamie Davis or Bertha N oung lived at No. 
14*26 North, on 14th. loth, 16th. 17th. 18th, or 19th Street, or in 
1400 block on North 17th Street, in said city during said period. 


Whereupon further to maintain the issues on his part joined, 
plaintiff called as a witness in rebuttal. James F. Barker who tes¬ 
tified in substance as follows: 


Has lived in Washington for eight years and has been a marine 
engineer and machinist for about fifteen years; has been on Ameri¬ 
can line. New York to England, Pacific Mail ships, San Francisco 
to I long Kong. Savannah Steamship Company, Plant Steamship 
Line and the Panama Steamers—all good-sized craft—all steol 


"hips; wa.- 4 on the tug Underwriter, a seagoing tug with wooden hull 
and has been around motor boats a good deal; made a trip in the 
Idler in May 1909 to try her for Captain Nicholson, and acted as 
engineer, being the only licensed engineer on lioard at the time; 
went to Marshall Ilall and back—just the one day trip; had been 
around the waters where the Idler was for three months before but 
had never run her until this time; was around her after he made 


the trip referred to; used to go on the Monitor Puritan of the 
United States Navy, as a visitor, every day, and would go 
345 back and forth and see the Idler—a shipkeeper was taking 


care of her. On one occasion went around the Idler with 


Hansmann in a catamaran; Hansmann painted her; witness exam¬ 
ined her then—all parts of the hull—all the way around. Before 
making the trip on her examined her inside to see whether she 
was making water; when Hansmann was painting her he had a 
scraper and witness assisted in scraping the hull—was doing it to 
help Hans mann who was his friend; found the planking in good 
condition and never saw anything wrong about her; went all the 
way around her; went down into the engine room and raised the 
Hoor plates to see if she was making water; went back in the stern 
to see if she was making water through the stern gland where boats 
usually make water and didn’t find her making water anywhere 
the whole time he was around her; went down inside of her the 
day before making the trip; found the hull on the inside in good 
condition—no rotten places; found no rotten places in her planking 
not even where the butts and joints are, either amidships where they 
l>e< r in to rot from sweat and heat where the engine room is, or in 
the stern: all boats have cement put into the bottom of them and 
he found a space cemented the same as the rest of ships have. 

Had a fine trip to Marshall Hall—no complaint; boat was in good 
working order. There had been no steam up prior to this trip; 
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to witness’ knowledge she had lain without steam up between a week 
and two weeks before making the trip and did not make an inch 
of water; found no holes in her planking; she was all tight; 
346 seams were all good and tight and butts all right; was on 
the deck and did not observe anything wrong about that, 
but didn’t take particular notice of the deck; knows the Tdler re¬ 
mained here at her dock for as much as three months after this 
trip but does not know whether she was here in cold weather— 


was away during the cold weather; does not know who he worked 
for going to Marshall Hall—as engaged by Mr. Nicholson; knows 
that Mr. Nicholson, Mr. Purcell and Mr. Burford were on board 
during the trip but does not know what Mr. Burford’s interest in her 
was and didn't know how many people were on her except the 
people in the engine room—did not count them but should judge 
that there were as many as twelve, anvwav. 

t ' i i 


On cross-examination the witness testified in substance follows 


Ilansmann painted the hull of the vessel—all around the out¬ 
side and made a good job of it; witness knows about ship-painting; 
that was in May 1909; the first place a ship rots is amidships along 
the edge of the water line, or four or five inches above it, where 
•there is heat and she sweats and rots; it is not the experience of 
witness that the stern is the first place to rot, but witness does not 
know about the hull of a wooden vessel; the Idler did not make 
water going to Marshall Hall, except through the water service; 
that goes into the hull and has to be pumped out; the water service 
goes around the engine and cools it off; kept the pumps go- 
347 ing all the time to get this water out of the bilge; that is 
done on any boat that has a water service—the pumps are 


kept going all the time. 

The last time witness remembers 


seeing the Tdler was in August; 


saw her lying near the Puritan; the last time he was on or about 
her was in July and she was then in good shape and had been 
newly painted and the timbers were all sound. Tf a boat is in good 
condition it takes three or four years for it to start rotting; from 
his experience with boats would say that boat could not have had 
rotten planking in seven months after he saw her; saw no cement 
above the water line; the only place there was cement was at the 
stern gland, the same as all ships have to keep the water from 
lodging in the ship’s ribs. 


And further to maintain the issues on his part joined, the plain¬ 
tiff called as a witness in rebuttal, Roswell W. Visc.er. who testi¬ 
fied in substance as follows: 

Was born .at Alexandria Bay and has lived there twenty-five 
years; his father owned the yacht Tdler and witness was on her as 
manager and purser and worked on her when she was chartered; 
his father purchased her in 1900 and owned her until his death 
October 4th, 1906. In 1904 she was put on dry-dock of Thurston 
at Alexandria Bay and rebuilt—all planking was taken off and all 
ribs that were decayed in any part were taken out and new ones 
were put in their places; wherever old ribs were left new ones were 
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put beside them to their places when they should become bad; 
she had new timbers in the stern, the stem and the middle— 

348 rebuilt all over; around after part where she overhangs all 
new timber was put in wherever there was anything wrong 

and also put new pieces with the old ones that were good, the same 
as in case of the ribs; the planking was all new of white pine, ex¬ 
cept the keel, garboard and wale streaks and her sheer-line; these 
were of oak. She was overhauled in every way, as to the hull. 
When she was launched her shaft was not connected, it not being 
usual to connect the shaft while a vessel is on the dry-dock; she 
was found to he slightly out of line and a universal coupling was . 
put on at Davis's dry-dock in Kingston, Ontario; the universal coup¬ 
ling remained for just that season and then she was taken to 
Ogdensburg put on dry-dock and the universal coupling replaced 
with a male and female. 

During the period covered by these repairs up till the coupling 
was replaced witness was on the boat every day that she ran; she 
ran good—vibrated a little with the universal coupling and wit¬ 
ness’ father did not like it and had it taken out; after she was 
bought by Staples he had her keel reinforced. Witness describes 
reinforcement of keel substantially as described by other witnesses; 
that was done to stiffen her because it was said she vibrated a little; 
that stopped the vibration. Witness was present at the sale when 
Staples bought the Idler and bid on her himself up to about 
$11900.00; Staples bid Twelve Thousand Dollars and witness bid 
within Fifty <>r One Hundred Dollars of Staples’ bid; witness 

349 was bidding for himself. When witness’ father owned the 
boat, for the first four or five years he had her chartered to 

different parties; she ran around the river among the islands, to 
Lake Ontario, through the Welland Canal, through Lake Erie to 


Buffalo; witness was on her when she went on Lake Erie; after 
leaving Buffalo it began to blow very hard and Lake Erie is a very 
rough lake, and it got so they could not turn around so they started 
straight up the lake and were all day making Dunkirk twenty 
miles from Buffalo; the wind and seas were so high that it was not 


possible to make better time; wind came right down the lake and 
she was headed straight into it; the boat acted well during the 
storm; rolled enough to break the dishes and tip over the cook 
stove, but stood the trip in fine shape. Witness has been down the 


rapids from Montreal to Quebec on her. In the St. Lawrence River 
the water in the rapids is very swift and in some places they have 


drops in them of as much as four or five feet right straight off and 
the channel is very narrow; there is a very big drop from the head 


of the different rapids to the foot of them; it is an incline of almost 


thirty degrees; the boat goes down so fast you can’t describe it very 
well; the Idler went down there good; there are few if any boats 
of her size that cair go down the rapids; they are all large steamers, 
carrying from twelve to fifteen hundred people and a boat must be 
very strong to do it; if she was rotten or anything of that kind 
when she makes those drops she would smash up; you do not settle 
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when you make the drop out go right straight off and right 

350 on down with a bump. 

The Idler is 126 feet long over all; at the time of the sale 
to Staples her length was the same as when she came on the St. Law¬ 
rence; no difference except that her bowsprit might have been a little 
shorter; thinks a little piece of that may have been broken off by 
running into the dock and that it was made shorter at Thurston’s 
yard when she was rebuilt; after tbe sale to Staples, never knew 
the boat was to be lengthened; saw her once or twice a week and 
there was no difference in her length. Witness knows what is 
meant by hogging in a vessel; the Idler was not in that condition; 
she had a small kink in her amidships; she was sagged down a very 
little in the center, under the boiler, maybe an inch and a half or 
less; it could just be noticed; that was there when witness’ father 
got her and no change in that condition was made from the time 
witness’ father got her down until the time she was sold to Fox and 
Fmhenhauer. She had three bulkheads; the forward bulkhead was 
put in when she was to go down to the Gulf of St. Lawrence; it was 
a water-tight bulkhead, built across between the forecastle and the 
galley, just under the deck house, of wood, and, witness thinks it 
was lined with metal of some kind on both sides; the principal foun¬ 
dation of this bulkhead was wood; it is a fact that it was covered 
with metal of some kind but does not rememl>er what kind; witness 
went down about one hundred miles below Quebec, with the Idler 
and then he and his father returned; that was at the time 

351 the bulkhead was put in; that was put in because the law 
required that the boat have a collision bulkhead to go down 

there; that is what the forward bulkhead is called: after it was put 
in she was inspected and passed by Mr. Molther and Mr. Chestnut 
of Oswego. When the boat was overhauled witness helped to nail 
on the planks and to take out the rotten pieces and worked around 
her all that he could—did not know much about such work—was 
eighteen or nineteen years old at the time. The pine planking used 
was of the best quality—they had to send away for it. After the 
boat was sold to Staples witness was on her four or five times; was 
on her the Summer she was sold to Fox and Umbenhauer; used to 
go all over her—down into the cabin and the engine room; liked to 
do that and knew all the crew; at that time couldn’t see any differ- 
ence in her condition; couldn’t see but that she was in as good 
condition as when she left Thurston’s drv-dock. 

Witness was then asked what his father received per day or per 
month for the charter of the Idler and defendant’s counsel objected 
that what the witness’ father received for charter of the boat up in 
those waters at the time he owned her was too remote, incompetent 
and immaterial. Plaintiff’s counsel said the question was asked to 
elicit evidence tending to prove the value of the boat and there¬ 
upon offered to prove that in 1903. 1904 and 1905 she was chartered 
for a period of two months, each year, at six thousand dollars 

352 or one hundred dollars a day, hut the Court sustained the 
objection and plaintiff’s counsel noted an exception which 

was duly allowed by the Court. 
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On cross-examination the witness testified in substance as fol¬ 
lows :— 

Witness is now in the souvenir and ice business; in the ice busi¬ 
ness he sell- St. Lawrence River ice from the ice house; has not been 
the driver of an ice wagon—owns the business; has not been driving 
an iee wagon around delivering ice for the last year and a half or 
two years; it is not his father-in-law but himeslf that owns the ice 
business; he rents it to his father-in-law; witness will he twenty-five 
years old July 8th, next; was born in 1886. When Thurston re¬ 
built the boat it was in the early Spring; she was hauled out in the 
Fall and rebuilt in the Spring—early Spring; the work occupied 
about a month; very early in the Spring—about March—not as 
late as June. When they took the planking off could not see any 
signs that the boat had lieen repaired before; it appeared to be the 
same planking put on when she was originally built; put on better 
material than was taken off; don't know how long she ought to last; 
is not sure whether she had all oak below the wind and water line, 
but thinks ii did not come up that high; the collision bulkhead, 
was put in. witness thinks, at Alexandria Hay, by Thurston; that 
was in 1904 or 1905—just before she was rebuilt; witness saw the 
men working on her but didn't know anything about that kind of 
work and didn’t help to do it; can’t remember certainly 
853 whether this was done at Thurston’s yard, localise the boat 
was fixed at different vards; witness was on her every time 
she was repaired: she would not be put on the ways for that kind 
of work. On Lake Erie ran the boat between Buffalo, Port Stan¬ 
ley. Dunkirk and Long Point and other places; ran her from De¬ 
troit to Buffalo, making only one stop, Port Stanley, after leaving 
the Detroit River. Went in a straight line across the lake from 
Port Stanley to Buffalo, but does not know the distance; does not 
know the width of Lake Erie, can’t tell within 50 miles, but has 
been down Lake Erie and all the Great Lakes several times. On 
Lake Erie had the Idler chartered; people chartered her and would 
make trips on her—she was not at that time used as a passenger boat 
for hire; she has been used as a passenger boat for hire on Lake 
Ontario—was used for excursions, but not to run over fifteen miles 
from port as an excursion boat. The fact that the shaft was slightly 
out of line made no difference in her appearance; that was 
when she was taken off the drydoek after l>eing rebuilt; the shaft 
being out of line would always cause a boat to vibrate; that is what 
caused the couplers and apparatus to be installed; her shaft was 
not out of line when the extra keel was put on but she still vibrated 
some and Staples thought she ought not to vibrate at all and had 
that put on; the shaft was brought into line in the Winter of 1905. 

At the auction sale of the Idler, liesides Staples and witness 
354 there was another bidder—John Fuller of Alexandria Bay 
but witness does not remember the amount at which he 
stopped bidding; there were a number of others including a man 
named Cornwell and witness’ grandfather and probably Captain 
Keeler, who, witness thinks, bid a small amount; Staples bought 
her for $12000; witness bid $11500. When the boat was rebuilt, 
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in 1904, the old planking was very far gone in some places, but not 
so much in others. 


Whereupon further to maintain the issues on 
plaintiff called as a witness in rebuttal, Charles 
tied in substance as follows:— 


his part joined the 
Purcell, who testi- 


Ile is a joiner’s helper in the Navy Yard and was in the Navy as 
an oiler from January 26, 1900 to November 7, 1910; during the 
year 1909 was stationed on the U. 8. 8. Puritan, foot of Seventh 
Street Southwest, Washington, D. C.; was stationed there about 
three years; while there saw the Idler lying opposite the Puritan, 
between her and the shore; the Idler had been there from the 26th 
of May, or before, until February 23rd, 1910; two or three weeks 
after the Idler came around there witness helped to put the engine 
and boiler together to make a trial trip in her; did this for Captain 
Nicholson, on the Puritan; Captain Nicholson was employed by 
Mr. Buford or Burford—witness would know the man if he saw 


him; put the engine and boiler together and tested them and made 
a trip and came back; everything was disconnected; she had been 
put up for the winter; after she was coupled up and got ready, made 
a trip in her to Marshall Ilall; the party on trip included 

355 Mr. Burford, Mr. Barker, the engineer, and several others; 
witness went into the hull of the vessel, around the engine 

room and the lire room and as far back as the stern gland, where 
the shaft goes through, out into the water; back there witness ob¬ 
served the condition of her timbers and everything seemed to be 
all right—looked fine; did not examine the outside of the boat more 
than just to look at it: it looked all right. On the trip the boat did 
not make any water, only what was coming from the water service; 
all boats have water service to keep the bearings of the engine cool 
and a pump is working to take that water out as fast as she makes it; 
that is the only water she made on the trip; the trip was simply to 
go to Marshall Hall and return; then the Idler was put in the same 
place—between the Puritan and the shore from that time on until 
the following January, witness saw the Idler every day; every day 
he was at the ship he couldn’t help seeing her; later she was taken 
up in front of the ice-house—witness does not know the street; no¬ 
body was aboard of her and there was nothing to protect her from 
the weather; saw her during cold weather; it was cold weather just 
about the time she was taken away from there and she had, he 
thinks, a considerable lot of water in her; thinks her pipes were 
burst because she was not secured for the Winter; it was freezing 
weather; there was ice around there during that month; saw her 
lying there in the ice; after she went up in front of the ice-house, 
saw her from a distance, looking up the river. 

The Idler was a good boat, a good speedy boat—one wit- 

356 ness would like to go to sea in; thinks she was all right as to 
strength; saw no repairs done on her while she was there 

except what he did himself in coupling up the engine and boiler 
and perhaps a little painting; the painting was done by a man 
named Hanson; Mr. Barker was with him in a catamaran; witness 
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saw painting along the side and thinks there was a little painting 
in the engine room and lire room: the ship was in the water; she 
was painted in the rough places where she needed a little paint; she 
did not have much paint put on. 


On cross-examination the witness testified in substance, as fol¬ 
lows: 

The hull was touched up all around by Hanson; thinks he 
painted her all over with a light coat: there was not much paint put 
on her. 

Witness has had an experience of eleven years in sea-going ves¬ 
sels: put in four years in China and has been through France and 
Fngland: has been on a Spanish gunboat and on the auxiliary 
cruiser Buffalo of from eight to twelve thousand tons burden; 
judges the tonnage of the Idler to be six or seven hundred; judges 
it to he not over six hundred tons: is not much of a judge of ton¬ 
nage: the smallest boat he was ever at sea on was about her size— 
thinks its tonnage was six or seven hundred and its draft about 
nine feet: thinks the draft of the Idler is six or seven feet; cannot 
tell the proportion between the depth of hold and the draft of the 
Unit. W hen a boat is running there is always some water 



from the service pipes and the pumps are alway 
take that out: that water is taken away as fast i 


r s going to 
is it comes 


in—the boat never retains any of it: the Idler was pumped out after 


she came back from Marshall Hall; what water had l>een there 


came from the water service; if the pump is running, water from 
the water service is pumped out as the boat runs, but if the boat is 
not running ami the water service is on the water from it is not 
pumped out; while the Idler was running from Marshall Hall back 
to Washington, the water from the water service was being pumped 
out: there would not be any water in her as long as the pumps were 
running; the pumps run whenever the boat is running and the 


water service is on. 


The Puritan had no protection from the weather and was the 
same as the Idler in that respect—both were lying out in the sun 
without cover—she was there from February until witness left: she 
had not rotted—there had been ice around her; in May the Idler 
and the Puritan were lying off the arsenal at the foot of Seventh 
Street and O Street; the Idler was moved from there in January or 

V 

February—about January and stayed near the ice-house until wit¬ 
ness left in February. Witness knows the location of Forsberg’s 
yards at Seventh and K Streets, or Water and K Streets; that is 
right near the ice-house where the Idler was lying after she was 
moved; don't know whether the Idler went to Forsl>erg’s but knows 
that she was near the ice-house about January 1910; referring 
358 to examination of the Idler, witness means that he thought 
the l>oat was all right and that there was no need to examine 


her because his engineer examined her; witness did not examine her 
except by looking at her—took the engineer’s word for it; you could 
see from the inside whether she had rotted. 
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On redirect examination the witness testified in substance as fol¬ 
lows: 

The Puritan is a steel vessel. Witness has had no experience in 
determining the tonnage of vessels. 


On recross-examination witness testified in substance as follows: 
There is woodwork on the Puritan on the inside—none on the 
outside—the decks are of wood but over an iron plate—there is no 
exposed woodwork except the bridge and such places. 


Whereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness in rebuttal, Redford Sargent, who 
testified, in substance, as follows: Lives at Wenonah, New Jersey 
and is in the service of the United States Government as a local 
inspector of steam vessels for the district of Philadelphia, Pennsyl¬ 
vania; has been in that service fourteen years and has held his 
present position eight or nine years; has been stationed at the same 
place during all that time, with the exception of a special detail of 
six weeks, llis duties as local inspector are to examine masters, 
mates and pilots for their licenses, authorizing them to act 
359 on steam vessels; also to hold investigations and trials to ascer¬ 
tain whether officers have been guilty of negligence, unskill¬ 
fulness or inattention to duty; to examine hulls and equipment of 
all vessels in the district and to detail the force of assistant inspectors 
to make inspection; to sign certificates of inspection, authorizing 
vessels to operate as steam vessels; has nothing to do with the in¬ 
spection of engines of steamships—that is done by the inspector of 
boilers. 

The Idler was brought to the attention of witness by a gentleman 
who called at his office on September 22, 1908, and said that his 
name was Umbenhauer and wished to have a steam yacht that would 
come into the waters of that district, changed to a commercial vessel; 
witness said that it would be necessary to have the master or owner 
or an agent make out a written application. The gentleman stated 
that he was not in a position to make out an application from the 
fact that he was prevented from signing any papers by another gen¬ 
tleman who was part owner; he said this gentleman’s name was Fox 
and that he, Uml>enhauer, was not allowed to — aboard the vessel on 
account of the master prohibiting him to go; asked witness some 
questions about what authority the master had. Had some further 
conversation with witness, the main purport of which was that the 
man whom he bought the vessel from had handed him a lemon”— 
lie stated that the vessel was rotten. On September 23, two in¬ 
spectors were detailed to the vessel; local inspectors have not au¬ 
thority to change the character or route of a steam vessel 
330 without written application, but always have authority to 
board a vessel and reinspect her; detailed these inspectors and 
has the impression that a written application from Umbenhauer as 
owner or agent to extend vessel’s route to the waters of the Delaware 
River and Bay, was expected. The inspectors who were detailed 
went to the locality where it was expected that vessel was—Cooper’s 

23—2437a 
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point, the northern part of Camden, New Jersey; inspectors failed 
to find the vessel: on the same day had a conversation with Umben- 
hauer over telephone and he said he would make arrangements 
to have some one meet the inspectors who might be detailed, on 
the 24th, to change the vessel to a commercial vessel; confirmed this 
conversation by letter of the 24th. Witness thereupon identifies the 
letter in question and the same is offered in evidence by plaintiff’s 
counsel and read to the jury as follows: 

Registered Cable Umbauer.” 

“Philadelphia, September Tu'enty-third, MCMY1I1. 

U. 8. Local Inspectors of Steamships, 421 Post Office Building, 

Philadelphia, Pa. 

Gentlemen: Confirming our conversation regarding the inspec¬ 
tion of the ‘Idler’ for a commercial boat to carry passengers to Sea. 

Will you kindly arrange with one of your inspectors to have 
301 the boat inspected tomorrow morning, September 24th? One 
of my representatives will be at your office at 8.80 A. M. to 
accompany one of the inspectors on board the boat. 

“Thanking you, I am, 

“Very truly vours, 

(Signed) * ‘ ‘ W. W. UMBENHAUER.” 

Diet. U. W. 

There is a stamp on it of the V. S. local inspector of steamboats, 
Department of Commerce and Labor, Philadelphia, September 24th, 
1908, received.” It is a Department order that all mail received 
must be stamped. On receipt of this letter it was noted that Um- 
benhauer had not signed as master, owner or agent, therefore the 
application could not be considered to make a change in the char¬ 
acter or route of the vessel, and inspectors Miller and Matson were 
detailed to re-inspeet the vessel. They made the inspection and re¬ 
ported. and as the result of their report, a letter was addressed by the 
board of inspectors to the master of the vessel, whose name was 
Davis. Witness thereupon identifies letter handed him, addressed 
to Captain Luther G. Davis, master of the yacht Idler, Cooper’s 
Point, Camden, New Jersey, heretofore offered in evidence and in¬ 
corporated in this bill of exceptions, and says that the writing fol¬ 
lowing the typewritten matter on the 4th line “vessel to be examined 
on Dry-dock is in his handwriting—these words were written in by 
him, because he received the impression from Umbenhauer, on the 
22 nd, that parts of the vessel’s hull were in bad condition; 
362 up to that time no one had made any suggestion that the bull 
of the vessel was rotten or not in good condition. 

The law holds United States local inspectors liable for the acts of 
their subordinates and in the absence of any defects being reported 
by said subordinates, witness got the feeling from Umbenhauer’s 
conversation, that the vessel was defective in some way, and, as a 
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precautionary measure, wrote in the words providing that the vessel 
was to be examined on dry-dock; if the hull had been found with¬ 
out need of repairs, witness would have endorsed the certificate of 
inspection for the waters of the Delaware River and Bay, provided 
the few minor equipments in his letter already read, had been placed 
aboard the vessel. Witness told I mbenhauer what was required in 
the way of an application for inspection and after the receipt of the 
letter signed simply with his name, the only thing done by witness’ 
office was to re-inspect the vessel; no application was ever made by 
anybody as managing owner, master or agent to have her inspected. 
After this, witness had the master, Captain Davis, up before him, to 
find out why he was operating on the Delaware River in violation of 
law. Witness has authority to authorize vessels to run in the Phila¬ 
delphia district of the steamboat inspection service, which extends 
from Cape Charles, Virginia, north along the Atlantic coast to the 
north side of Barnegat Bay, and embraces all inland waters, naviga¬ 
ble waters or tide waters flowing into the Atlantic Ocean ; the 

363 Delaware River is navigable as far as Trenton, New Jersey, 
and that is the largest indentation in the coast, between the 

two points'mentioned. The inland waters of the Delaware River 
commence by drawing an imaginary line from Cape May Light 
House, to the Overfalls Light Vessel, and then to Cape TIenlopen 
Light House. Witness did not understand what the term “Com¬ 
mercial vessel” in Umbenhauer’s letter and conversation, meant, 
from the fact that the words are not an expression used in witness’ 
locality; vessels are known as passenger, freight, pleasure, towing 
and miscellaneous vessels. There may have been a representative 
of Umbenhauer’s office at witness’ office at 8:30. as mentioned in 
the letter, but witness’ office does not open until nine A. M.; no one, 
to the knowledge of witness, came to his office; he does not know of 
anyone ever coming, in accordance with the terms of the letter. The 
substance of the statement Umbenhauer made to witness was “These 
men have handed me a lemon, T know nothing about vessels and this 
vessel is rotten.” 

The only other person present in the office when Umbenhauer 
was, was Mr. Howard, local inspector of boilers, and witness did not 
notice whether Howard was listening to the conversation; no conver¬ 
sation of an official nature took place between Howard and witness 
relative to Umbenhauer or the impression he made. Umbenhauer 
said he knew nothing or very little al>out a vessel; did not go into 
the details or name any particular part of the vessel—said she was 
rotten; did not state how he had learned that the vessel 

364 was rotten. 

On cross examination the witness testified, in substance as 
follows: The expression Umbenhauer used was “she is rotten”— 
Umbenhauer said he wanted her changed to a commercial boat and 
wrote a letter to that effect; witness has testified “boat” and he may 
have written “vessel.” Witness is quite positive he said he wanted 
it changed to a commercial boat; the word changed was used; as 
witness recollects it, he wrote in the letter that he wanted the boat 
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changed to a commercial vessel or boat; the letter is fresher in witness 
recollection than the conversation localise he had read it yesterday 
and again todav and had heard it read in Court and it is much 
fresher in witness’ recollection than the conversation of three years 
ago. The letter handed the witness for examination says ‘ Confirm¬ 
ing our conversation regarding the inspection of the Idler lor a 
commercial boat to carry passengers to Sea"—there is nothing there 
about changing into a commercial boat; he spoke at the office about 
changing it: witness has said the letter is fresher in his recollection 
than the conversation ; it is not a difficult thing to disremember the 
exact words of a long letter or conversation. When Umbenhauer 
said he could not sign an application as managing owner became 
another man held that position, he spoke of Mr. Fox and witness as¬ 
sumed that matter would be arranged. If the boat had been drawn 
on the dock and the bottom part found sound, witness has said that 
he would have licensed her for the Delaware River and Bay, 
ddo but there had been no application, by any one authorized to 
make it. for the change; witness does not recall the route 
Umbenhauer asked him to license her for; when witness says he 
would have licensed her for Delaware River and Bay. he means that 
he would have done so. when the letter of September 25th was 
written, if the things mentioned in the letter had been done. Um¬ 
benhauer was neither the master, owner, or agent and did not 
specify in his letters whether he wished her licensed as an ocean 
steamer or coastwise, or between two definite points along the At¬ 
lantic Coast, or along the entire Atlantic coast; equipment is gov¬ 
erned by the mute which a vessel operates on. There was no report 
by the inspectors relative to bulkheads, from the fact that when they 
reinspected her she was certificated as an inland vessel and to have 
endorsed her papers to operate on the waters of the Philadelphia 
district, she would still have been endorsed to operate on inland 
waters, and the law requiring bulkhead* would not have applied; 
witness has no knowledge of her bulkheads. She might have been 
certificated to go on the ocean on certain routes without three water¬ 
tight bulkheads; witness would have certificated her to go from the 
Delaware Capes, north, east, or south, over a specified route, provided 
she did not operate more than fifteen miles to sea; the law defines 
the line which marks inland waters, and if any vessel proceeds fifteen 
miles seaward from that line, she is not leaving a port, but merelv 
proceeding fifteen miles to sea from inland waters; could not 
366 have licensed her to go more than fifteen miles from the 
mouth of a harbor or port unless she had three water-tight 
bulkheads; the law says the vessel shall not carry passengers more 
than fitteen miles to sea, but there is nothing, which prevents any 
vessel from navigating to any part of the world, providing she does 
not cair\ passengers, but no matter how good her bottom was, it 
would be against the law to license her to carry passengers on the 
coast more than fifteen miles from the mouth of* a harbor or bay or 
port. \Y itness knows the Idler had come from some port north, 
coming down the St. Lawrence River, and she could have gone back 
again, providing she did not engage in carrying freight or passen- 
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gers. Capt. Davis had violated the law, by moving the vessel under 
her own steam, after the order had been placed on her, saying the 
vessel should cease navigating until the order was complied with; 
the reason she could not lawfully navigate was the inspectors had 
ordered some equipment and that the boat he hauled out so her 
hull could he axamined. The equipment called for by witness letter 
would have been useless if the boat was not carrying passengers or 
doing business in carrying freight. 


And further to maintain the issues on his part joined, the plain¬ 
tiff called as a witness in rebuttal David IT. Howard, who testified, 
in substance, as follows: lie is a steamboat inspector in the employ 
of the United States Government in the Philadelphia district, asso¬ 
ciated with the witness Sargent and comprising, with him, 
367 the Board of Inspectors at Philadelphia. Witness remembers 
the occasion when Mr. Umbenhauer came to the office to talk 
about the yacht Idler; he talked with Captain Sargent and witness 
did not hear any part of the conversation; after Umbenhauer was 
gone witness had a conversation with Sargent, which impressed 
upon his mind the fact that lie had not heard what Umbenhauer 
had said. 


Whereupon further to maintain the issues on hD part joined, the 
plaintiff called as a witness in rebuttal, Harry S. Miller, who tes¬ 
tified. in substance, as follow^: He is in the service of the U. S. 
Government as inspector of. hulls at Philadelphia, Pennsylvania, 
under Capt. Sargent; has held that position six years; inspected the 
' yacht Idler September 24th, 1008—fixes the date from notes made 
at the time; it is in accordance with the custom in making inspec¬ 
tion^ to make notes at the time; witness recalls the result of his in¬ 
spection ; when he inspected the boat found her at anchor in the 
Delaware River off Cooper’s Point, North Camden, New Jersey, 
across the river from Philadelphia; the boiler inspector went with 
him. Witness examined the hull and equipment so far as was 
necessary at that time and so far as he could see; the vessel was 
afloat; did not examine her closely inside and outside. The general 
condition of the hull was good—found nothing the matter with her; 
examined her deck planking, walking from one end to the other 
on both sides of her and saw nothing the matter with her 
368 decks—no leaks or openings; the outside planking was all 
right; the butts and seams in deck and sides didn’t show to 
be open in any way—everything looked fair so far as caulking was 
concerned; caulking is covered with paint or pitch so you cannot see 
the opening at all—she was slightly hogged, but not to any extent 
to make her dangerous at all: apparently she looked like a vessel built 
straight, but if one looked at a vessel built crooked and then went 
on a straight boat he would say it was hogged, whether it was or not. 
The hogging of the Idler was not anything that interfered with her 
safety in the least. As to her equipment, witness found she was 
.short five or six fire buckets; that is, they were not at hand though 
they might have been on the vessel—witness did not go into the store¬ 
room—they were not where they should be; she lacked a fog horn 
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and the life preservers needed sonic slight repairing—some shoulder 
straps were off. The territory of the yacht s route was not given *o 
witness—he was sent there to reinspect the hull and equipment— 
made report of the inspection to his superior, Mr. Sargent. 

On cross examination the witness testified, in substance, as fol¬ 
lows: Found on the boat all the equipment necessary except what 
he lias noted; found enough life preservers for the crew and possibly 
more—did not count them—there may have been fifty and there 
may have been twenty—found life preservers sufficient for that 
vessel and that was what he was sent there for. The number of life 
preservers Mould depend upon the use she was to he put 
3()9 to; witness was not told what use she was to be put to; ex¬ 
amined her to determine whether she could be licensed to 
carry that crew; there was nothing named to him of the number to 
go on the vessel—did not examine her with a view to ascertain 
whether she was fit to carry passengers for hire so far as numbers 
are concerned, but she was surely tit to carrv passengers for hire; 
did not examine her to see whether she was equipped to carry pas¬ 
sengers for hire; there was no question of passengers; the number 
of fire buckets required would not depend upon the number of pas¬ 
sengers she carries, but the number of life preservers would. 

Witness has been to sea and in all classes of vessels since 1873; in 
all capacities; was captain of two sailing vessels and sailing master 
of a third; had been first officer about six years and second officer 
about a year, in steam vessels; pilot 'for a year; worked in a ship¬ 
yard a year and at the carpenter’s trade about six years; worked in 
a ship-yard in Jacksonville, Florida, where they built river steamers 
ami yachts and repaired heavier vessels. Witness did all kinds of 
work there, from a little boat to a large ship—worked on the hull 
and had nothing to do with the machinery—did wood-work as a 
carpenter, both inside and outside. Witness knows of cement being 
used in boats—boats go around Cape Horn patched up with cement; 
but not on the rudder head; the rudder head comes up above the 
n.i,» s ,1 eck—it might be below; cement might be used to preserve 
wood or iron; all vessels are cemented more or less to prc- 
370 serve the iron new; in that case the cement would be around 
the iron, but this is a wooden vessel ; has known of vessels— 
lots of them—being patched with cement, including the whole of 
the Trenton Transportation Company Line and the whole of the 
Clyde Line, new and old. They patch the planking of new boats 
with cement; sometimes it is carried above the water line; some new 
boats are cemented all over; that is not patching—it is called Brush 
cement ; has seen plenty of vessels patched above and below the 
water line—most all the vessels are gone that were patched that way; 
asked to name one, he gives the name of the F. W. Broom, of the 
Trenton Transportation Line now in the Delaware Biver, which is 
covered with cement—parts of her; witness understands that by 
patching counsel means a portion of the vessel inside; all vessels are 
patched more or less in that way; has known vessels patched all 
through in different places above and below the water line. The 
effect of cement above the water line would be to protect the iron— 
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the patches referred to were in the neighborhood of iron; never 
knew of a vessel to be patched below the water line with cement and 
thinks a man would he foolish to put cement where there would he 
nothing to hold it. Witness understood that counsel had asked him 
if he had seen cement where there was nothing to hold it. There 
were no cement patches on the Idler when witness examined her 
that he saw; is not able to state on his oath that she had none, be¬ 
cause he did not go down through her interior parts; if 

371 there was any cement above the water line it might have been 
in the seams, hut this is not likely; does not remember any 

other: the seams were either puttied or cemented—most all vessels 
are. The hogging witness <pnke of could he seen fifty or one hun¬ 
dred feet from the vessel: it was not noticeable on deck at all: does 
not think it could he seen one hundred yards away. When witness 
reported the boat was short of five or six fire buckets, he meant for 
her tonnage—thinks she was fifty or sixty tons hut does not recall 
positively. The equipment the vessel lacked would lx* required just 
to carry the crew: it was not disclosed to witness what the vessel was 
to do. therefore, lie was not going to equip her for ten passengers nr 
a hundred: the equipment she lacked was per tonnage; it doe< not 
matter what she was to he used for—all vessel- must have a fog horn. 
Witness did not know that the equipment that the boat lacked would 
depend upon the purpose she was to he used for—that was for any 
trade—any pur]wise; whether she was to he used for crew or pas¬ 
sengers or not. the equipment would he practically the same; it 
would make only the difference of one or two buckets. If she carried 
passengers for hire would he required to have life preservers for 
every person; metallic life boats are put on her by her tonnage; she 
is required to have so many life boats to the ton; thinks the Teller 
had more boats than would he required to go to sea; does not know 
how many metallic life boats she had; does not think -lie had any; 
saw one wooden boat there; cannot tell how many boats are 

372 required for carrying passengers on sea—it is not a question 
of the number of boats but a question of the number of 

cubic feet. Witness has not the hook with him. A vessel can carry 
passengers to sea without any metallic life boats. The rules and 
regulations nre his authority for that statement. Witness is handed 
a book of the Regulations Covering the Navigation of Steam Vessels 
and asked to find the regulation which permits vessels to carry pas¬ 
sengers at sea without metallic life boats and after examining same 
testifies that he cannot find such requirement, cannot recall such 
regulation for this ve-sel—the requirement is for vessels of one hun¬ 
dred and fifty gross tons—this vessel is smaller than that; cannot say 
whether there is such a regulation, but don’t think it is enforced in 
all ports; might find it if he went through the hook thoroughly, 
but this is the 1909 book—what was required in 190K, was another 
matter; knows of no requirement by which vessels carrying passen¬ 
gers for hire at sea may he compelled to carry metallic life boats; 
that is left to the local'inspectors; don’t know what bulkheads the 
Idler had—did not see any—didn’t look for any; if she carried pas¬ 
sengers fifteen miles to sea, she must have bulkheads; she was lying 
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at anchor—anchored with somethin", but witness don’t know 
whether she had a sea anchor—sile would not he required to have 
a sea anchor to carry passengers fifteen miles to sea for hire—a sea 
anchor is what is also called a drag—not an ordinary anchor 
373 with iron hooks fastened to the "round. 


And further to maintain the issues on his part joined the 
plaintiff called as a witness in rebuttal Kenneth L. Harrison, who 
testified, in substance, as follows: Lives in Baltimore and is a ship 
carpenter hv trade; has been such for eight years; is now employed 
at Baltimore, hut has worked in various parts of the country. In 
April or May 1010. did work on the Idler, which was brought to 
Spedden’s Yard from Washington; she was hauled out of the water 
on the marine railwav. Tt is customarv when a boat is out on the 

* i 

wavs to sound her all over for rotten wood—the more rotten wood 


found the more work there is to do; with a yacht like the Idler they 
like to find it; witness personally sounded .the Teller all over both 
above and below the water line to find out the necessary repairs and 
found it necessary to replace about four hundred lineal feet of bad 
planking of the average width of about four and a half inches—the 
plankings are of different widths; of this four hundred lineal feet 
about one hundred feet was to replace rotten planking. The reason 
for using four hundred feet was that when a rotton place is cut 
away it is necessary to take some of the good planking away to 
reach a frame so as not to join the planking on the same frame. 
The new parts were put in. in the tuck—under the stern,—did not 
see any cement patches—cement patches would not be there in a 
wooden boat; saw some cement around the rudder cap and thinks it 
was put there for a good purpose—might have been put 
374 there when the boat was built—it gives strength. 


The Idler has a tiller above the deck—the deck would be 


strengthening to the rudder if it came above deck, but this was 
below deck and worked on a tiller; they have either a tiller or a 
quadrant below deck; cement is used to give strength. The cement 
was down below; it was close to the rudder port, where the rudder 
goes through. Witness was down in that part of the Idler last Sat¬ 
urday and found her condition to be apparently the same as when 
he saw her before; the cement was not used to patch a hole—it 
would hardly be possible to use it for that purpose. 

Did not do any work on the inside of the vessel in the stern and 
did not take up the planking down in that part of the vessel—the 
vessel is ceiled; there is a little compartment in her stern, which 
is ceiled; found her in the same Condition as last year; there is no 
evidence of cement patches there at all that witness could see; in 
fact the only way anybody could see cement patches would l>e when 
they took the planking out; when the planking was taken off last 
vear. witness found no cement patches and no evidence of cement 
at any of the places where the rotten wood was replaced; left no 
holes or rotten places in her outside planking anywhere—would 
not do that if they knew it. There is no place in the back part of 
the boat that a man could go that witness did not go; examined 
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the decks when the repairs were made—looked at them and 

375 did not see anything wrong with them—looked at the boat 
all over. The butts on the deck looked to be in fairly good 

condition and the same is true of the butts and seams on the sides, 
except those that were taken out. Exposed wood in a boat, not 
taken care of, might rot in a year and witness thinks that was the 
case with the Idler, because the hull below the water line was in 
good condition. 

On cross-examination the witness testified, in substance, as fol¬ 
lows: A boat in motion naturally gets wet more than one lying idle. 
Does not know whether the Tdier had been lying idle, but thinks 
her condition might have resulted from that—she looked like she 
had been lying idle—looked as though she had been neglected; 
when she came there she had no steam up and her stack was rusty 
and different little things would indicate that she had not been in 
running condition for some time; there was a rotten place in the 
bow you could see with the naked eye, without going in 50 feet of 
the boat; could not tell from her appearance how long it had been 
since she was painted—it might have been painted within a year 
before that. Witness is employed as a mechanic by the Spedden 
Ship Building Company and his father was the foreman under 
whom this work was done; his father is there now—witness can’t 
tell the cost of the repairs; the foreman would know the amount of 
time and the cost of the material, but he would not know how much 
the Company charged the owners. The record of the amount of 
material used is kept in the office by the bookkeeper, who 

376 gets it from the foreman but witness thinks he is a right 
good judge of the amount used and says it was four hundred 

lineal feet of planking according to his estimate. The planking 
renewed was aft. but did not include all the after part of the vessel; 
about three hundred and twenty-five feet of the four hundred feet 
used was put in the stern; doesn’t know how many square feet that 
would be, put one new piece of planking on the port side forward, 
and one or two amidships on the port side. The rotten planking 
removed was very rotten—could tell that by sounding with a ham¬ 
mer. A Company that wants to take care of its boats paints them 
twice a year below water and perhaps once a month, or whenever 
they get time, above water line. A boat running gets wet and then 
dries off when she reaches her destination and then gets wet again; 
if a boat is tied up in a quiet river witness can’t see what would 
wet her above the water line. 

Whereupon, further to maintain the issues on his part joined 
the plaintiff called as a witness in rebuttal. William L. Harrison, 
who testified in substance as follows: 

Is a ship-carpenter and has been such for twelve years; has 
worked in yards in various parts of the country; is now working 
at Spedden’s ship-yard in Baltimore; helped to do some work on 
the Idler about May 1910; cut out planking from the bottom above 
water line, about four hundred lineal feet in all, from two to six 
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inches wide; the planking tapered; in cutting out rotten 

377 planking it is necessary to cut back into the sound planking 
to make a good strong job; about one-twentieth of the four 

hundred linear feet removed was rotten—if it had l>een all in one 
place there would not have been more than six square feet of rotten 
planking; most all of it was in the stern; there was just one plank 
forward—only one plank forward about amidships on the port side; 
witness found one place that was bad and cut that and then went 
all round the boat and cut out what he saw tit to cut out—could 
detect the rotten places by the seam; removed all the rotten plank¬ 
ing that could be found; it was all above the water line, but had to 
cut down to break the butts in the water; some of the places were up 
near the deck. Witness went inside the vessel, aft; was instructed 
last Saturday to go down into her to look for cement and saw a little 
bit by the rudder port: did not go down into that part of the vessel 
when he worked on her; could see that from the outside; it was 
not necessary for a ship-carpenter to go inside of a wooden boat; 
found no cement at the rotten places when he worked there; found 
no holes in her l>efore he went to work. The rudder port is where 
the rudder goes up through the bottom of the boat; got to this 
place by raising a bunker plate in the deck and going down through 
a hole about eighteen inches in diameter; with the plate off it is 
light and witness could see there all right; the rudder port is like a 
box and is made watertight to keep the water out of the hull, and 
there was a little cement inside the boat alongside the box; 

378 saw no cement used to patch holes and none in any place 
except at the rudder port. When witness worked on the 

boat her decks looked all right: saw no open butts in deck or sides; 
had no occasion for the services of a caulker, whose business it it 
to close open butts. 

On cross-examination the witness testified in substance as fol¬ 
lows: Found no open seams in deck or sides; the Idler is now lying 
at Spedden’s wharf, but witness does not know who owns her—has 
been lying there for the last few days. The only planking cut away 
below tbe water line was good wood, cut away to break the butts; 
saw nothing about the boat that would cause her to fill with water 
in a quiet river where there was no tide—nothing to make her leak 
and sink; the work of repairing the vessel was in charge of Thomas 
Harrison, who is now in Baltimore, alive and in good health and 
would know exactly how much material was put in, has record of it; 
does not know why he is not here; witness was his assistant and 
looked out that the work was done right; detected the rotten places 
by looking at the seams and by cutting the butts back—went all 
around; the boat bad paint on it; the rudder port is about six inches 
by six inches; the cement witness saw was about an inch and a half 
each way, like a corner piece on an angle of about forty-five de¬ 
grees an inch and a half each way and eighteen inches long; thinks 
the cement was a stop-water to keep the water from coming up the 
rudder port; the rudder port goes right out through the hull; 

379 you could get between the rudder port and the planking and 
crawl through but there is not much space; there is about 
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enough space to get in there and turn around; witness says he 
did not understand the question—there is no space between the box 
around the rudder and the planking of the hull—the planking 
conies right up against it; the rudder port is about four feet below 
the deck; thinks the hold of the idler was about ten feet deep— 
wasn t down there any further than the after cabin; the rudder port 
would not be where the pencil mark is on the model, if the hold is 
only G feet three inches deep. 

On redirect examination the witness testified in substance as fol¬ 
lows: The rudder port is in the center of the ship underneath the 
deck—not connected with the sides of the ship at all; when the 
vessel was repaired, witness did most of the work; his father would 
know how much material was used by the amount he ordered and 
the amount left over; there was paint on the Idler but she was not 
newly painted; does not remember whether she was painted after 
the wood-work was renewed; the hole in the deck through which 
witness went to examine the deck was about five feet forward from 
the stern and there is very little room down there—two men could 
hardly get around together; that is the only place where a man 
could go, on the inside of the hull, in the after part of the boat to 
make an examination of the inner part of the hull. On Saturday 
last witness examined the stern of the boat with reference to 

880 cement patches—went down and took a look to see if he 
could see any cement and found only that he has men¬ 
tioned; the place into which he went is not deep enough for him to 
stand erect; the rudder port is down about four feet from the deck 
right in the center of the boat. 

On recross-examination the witness testified in substance as fol¬ 
lows: Does not know whether the Idler was painted in Baltimore, 
but it is usual to paint boats when new wood is put in. 

Whereupon further to maintain the issues on his part joined the 
plaintiff called as a witness in rebuttal, Charles O. Parker, who 
testified in substance as follows: Became acquanted with the Tdler 
in May, 1909, while she was lying near the Monitor Puritan, in the 
Potomac River; to his knowledge she had been there five or six 
months; was on her the day before she made the trip to Marshall 
Hall and also on that trip; went all over her from stem to stern— 
went on her with the engineer and fireman and several others, and 
started at the bow to inspect her. Witness has been on boats from 
the time he was six years old to the present; had an uncle who ran a 
ship-yard in St. Mary’s County, Maryland, and built small sailing 
boats of all descriptions, and witness has helped in that yard, build¬ 
ing floors, laying keels and putting in cabins up until about six 
years ago; witness is about 27 years old; when witness went on the 
Tdler the day before she went to Marshall TTall the engines 

881 were apart and it was desired to fix her up to take trip: 
started at the bow to sound the hull and found it good and 

solid all the way around; found no water in it; put the engine to¬ 
gether and tested the boiler up to 800 lbs. pressure, cold water, 
tested the hull with a hammer all the way around from stem to 
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stern on both sides, both inside and out and found her planking in 
good condition; took a scow and went all around it: there were sev¬ 
eral places where the paint bad been knocked off and she was touched 
up with black paint at the places where it was needed; witness has 
had experience in detecting-bad places in small boats but not in one 
as large as the Idler; sometimes the plank will be rotten to the ex¬ 
tent that you can stick a knife into it, but you can’t tell all the way 
through—it may be rotten on the outside and good in the center; 
there were some seams in the Idler about two feet above the water 
that were open; that was on account of carelessness, letting the sun 
beat on it; observed decks and found them all right; saw her when 
she came back from Marshall Hall and saw her again for the last 
time about the first or second of January; there was a small skim of 
ice nn the river and the weather was prettv cold—freezing; wa** 
aboard of her the evening she returned from Marshall TTall and there 
was no water in her. 

On cross-xamination the witness testified in substance as follows; 
at present is chauffeur for Col. Staples and has been such for about 
six months, prior to which be was in the business of up- 
382 bolstering furniture with another man for about two years 
and prior to that was down at home in the country, fishing 
and crabbing and fixing up boats and things like that; did not have 
a ship-yard, but fixed boats in bis uncle’s ship-yard, working for him 
though not employer! by him—was not paid but got what be wanted; 
lived at bis father’s house and went to the ship-yard for pleasure 
more than anything else; first saw the Idler in May. 1000, about 
100 feet from the shore at the foot of Seventh Street—that was the 
first time be was aboard of her; she was there when be first saw her 
but be cannot give the time—thinks it was in the fall of 1008. when 
she was first brought around here, before the house was put on her 
and she was taken to Smith’s lumber yard; does not know whether 
she was protected or unprotected prior to May, 1000; thinks now be 
did not see her in the fall or winter of 1008. or five or six months 


before May. 1900; couldn’t tell anything about her before Mav,« 
1000 . and has not said that her seams were opened through care¬ 
lessness particularly, the boat was lying there, the sun beat on her it 
was carelessness to leave a boat that way; does not know whether she 
lay there before May. 1000; the sun beats on a boat while she is in 
motion but if proper care is taken of her it won’t hurt her; by 
proper care be means keeping her decks washed down, proper paint 
on her and keeping her caulked; she bad been painted but it had 
dried off and scaled off; according to his idea she was not painted 
in May. 1000; it was just in places, not all over; Commander 
383 Nicholson asked witness to help put the boat together to make 
the trip to Marshall Hall and that is all he had to do with 
it—was not employed or paid; does not know Mr. Burford. 

And further to maintain the issues on bis part joined, the plain¬ 
tiff called as a witness in rebuttal William E. Burford, who testi¬ 
fied, in substance, a« follows: He is a real estate broker; bought the 
Idler from Staples in March, 1909; she was then lying at Thomas 
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W. Smith’s Wharf, foot of Second Street, South-east—either First 
or Second Street; looked at her three or four times before he bought 
her; the boat was housed in, uncoupled, and the pilot house, where 
machinery is, was all housed in for the winter; witness went all over 
her and examined her carefully and had two or three gentlemen, 
from time to time, on different trips, and made as thorough ex¬ 
amination as they could; found the boat in excellent condition, so 
far as he could see: took with him Mr. Hills an engineer, who is at 
present in Chicago; after witness bought the boat she stayed there 
at the wharf until May and was then taken around in the basin be¬ 
tween the Monitor Puritan and the Arsenal Wall; when witness 
bought her she was out of commission, her machinery had been 
taken apart, carefully disconnected and put away and packed. 
When witness moved her. he had the house taken off and the engine 
connected and the boat put into commission, and gave her one trial 
trip, going from her anchorage to Marshall ITall and return, she 
ran d'own there in fifty-eight minutes and back in about the 

384 same time; there was not the slightest evidence of her taking 
water on the trip; on returning put the boat in the same 

place, but did nothing to protect her. except to anchor her and put 
the awnings up; she stayed there from May to the following Jan¬ 
uary. when witness was notified -bv telephone one afternoon that 
she was leaking; went to see Forsberg and found the boat had listed 
and had not been protected at all and not looked out for for some 
time and made an arrangement with Forsberg to have her pumped 
out and towed to his wharf: before this had an arrangement with 
men on the Puritan to look out for her, especially one seaman; the 
listing of the boat was caused by the water that she took in; during 
the latter part of December and January the weather was very cold 
and there was a good deal of ice in the River; there was considerable 
ice frozen in the boat; before the boat was taken to Forsberg’s Wharf 
she was pumped out by Captain Taylor, who owned a tug; witness 
visited the boat the next day after she got to Forsberg’s Wharf and 
found Forsberg removing ice from her—the ice had been cracked 
up; thinks he was doing some pumping. She lay there until 
sometime in April, 1910, when witness turned her back to Mrs. 
Dailey. The water got into the boat by her being frozen into the 

ice_the ice cut into the hull; some tubes in the boiler were frozen 

and witness thinks the cylinder in the engine had cracked; the 
tubes had not been emptied, though witness had ordered that it lie 
done; the cracking was caused by freezing. Witness saw the water 
in the boat; he is not an expert yachtsman or boatman; knew 

385 the boat needed some caulking; it had been leaking a little 
but not any more than the seaman or caretaker had been 

able to take care of about once a week or once in ten days, could 
not have the boat caulked, because the Alexandria ways were out of 
commission, and the nearest others were at Newport News; there is 
not a way to handle a boat of that size here; witness saw the cracked 
cylinder head and all the damage that was done as a result of 
freezing. 
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On cross-examination the witness testified, in substance, as fol¬ 
lows: It was about ten days after the boat was removed from Smith s 
Wharf that she made the trial trip to Marshall Hall; witness had 
had no pievious experience with ships, or vessels; witness called at 
the office of coun.-el for defendant about three weeks ago and gave 
him an account of the trip to Marshall Hall, but did not tell coun¬ 
sel that she leaked on the trip, because, as he was informed, her valve 
was open and that she continued to leak right along and got half 
full of water in the winter; counsel asked him whether the boat 
had leaked prior to that time and witness told counsel the only time 
she ever leaked was next morning after the trial trip was made, when 
it was discovered that the boat had leaked and witness sent for the 
Commanding Officer of the Puritan—that is what witness told coun¬ 
sel; it is not true that counsel called in his stenographer to jot down 
what witness had said and had him read it over to witness 
JS(> and asked if it was right; does not recall a stenographer 
being present and did not suppose he was being interrogated 
for the purpose of taking down what he had to say; told counsel he 
had no objection in the world to telling what he knew about the 
boat. Did not tell counsel ‘‘The first time 1 used her it was for a 
trip to Marshall Hall when she leaked;*’ did tell counsel that he was 
informed that she leaked localise her valve was oj>en; told him that 
it was discovered next morning after the trial trip that she was 
leaking and witness went to Mr. Nickerson and the engineer, who 
were on board and they pumped out the water and witness was told 
it was (he result of a valve being open; she did not leak the slightest 
on the trip a< was discovered; did not tell counsel at said interview 
that she continued to leak along until she got half full of water. 
Told counsel the boat had leaked some, but nothing to speak of 
until the January leak, when she was frozen up; did tell counsel 
that he bought the boat on Staples’ representation that she was per¬ 
fectly sea-worthy and that Mr. Clark had told him at the Riggs 
House that she came from Quebec all the way down to Alexandria 
and stood the trip like a top and was perfectly sound and sea-worthy. 
Upon being asked by counsel for defendant, what Mrs. Dailey had 
to do with the boat, the witness answered that she held a claim for 
three thousand dollars against the boat and witness gave it to her for 
that claim. 

Whereupon plaintiff by his counsel moved to strike out the 
387 evidence in regard to the transfer of the boat to Mrs. Dailey 
on the ground that the price paid for the boat at that time 
by Mrs. Dailey was not competent evidence of her value at the time 
of the sale to defendant, but the plaintiff having proved on direct 
examination of the witness that he had sold the boat back to Mrs. 
Daley, and upon statement by defendant’s counsel that he wanted 
only to explain Mrs. Daley’s relation to the matter, and had not 
asked the amount of the claim, the Court overruled the motion and 
plaintiff’s counsel noted an exception, which was duly allowed by 
the Court. 

On redirect examination, the witness testified, in substance, as 
follows: When the boat returned from Marshall Hall, witness first 
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learned that she had water in her about seven or eight o’clock next 
morning. Witness was subpoenaed by both sides in this case, and, 
as a matter of courtesy to defendant’s counsel, the same as he 
showed to plaintiff’s counsel, went to the office oi defendant’s coun¬ 
sel and was asked to tell what he knew about the Idler, and said 
that his ownership was brief and that lie did not know of anything 
that would do him credit in the matter; told defendant’s counsel 


when and where he bought her and what he did with her, and was 
asked about leaking—whether she had leaked and the final leak 
that put her out of commission; told him that on the occasion of 
the trial trip, it was discovered, next morning, that she was leak¬ 
ing, and that witness had sent for Nickerson and had gone down in 
the boat with the engineer and asked Nickerson the cause of 
388 the leak and was told because the men had coupled her up 
and had not closed a certain valve. Witness desires to make 
a correction—it was not Mr. Clark, hut a man named Carter, who 
was the engineer on the boat and had come around with her, that 
talked to witness at the Riggs House sometime during the negotia¬ 
tions for the boat—not Mr. Clark—afterwards talked with Clark 
about the boat and got mixed in this way; his negotiations for the 
purchase of the boat began in February, 1910, and were closed in 
March or April; Carter told witness the boat had come around by 
Montreal and Quebec and down the coast, about four thousand 
miles—it was in 1909, not 1910, when the boat was bought by 


witness. 

On recross-examination, witness testified, in substance, as follows: 
witness thinks defendant’s counsel asked him at the interview re¬ 
ferred to, whether any repairs or alterations in the Idler had been 
made bv him while lie owned her; thinks the other conversation 
was as already stated and that he was asked by counsel and did not 
tell other things voluntarily; witness does not know, except ‘as he 
has been told, what made the boat leak at Forsberg’s Wharf; never 
saw anv holes cut in her bv the ice or any other way, and that what 
he has said about the ice having cut into her hull, was what several 
parties had stated to him—motion to exclude made by defendant’s 
counsel. 


Whereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness in rebuttal, George Uiiler, 
389 who testified in substance as follows: Is Supervising Inspector 
General of the Steamboat Inspection Service the duties of 
which office will be found in Section 4403 Revised Statutes of the 
United States; is stationed at Washington, I). C. The section in 
question is read, in the hearing of Court and jury; there are rules 
and regulations promulgated by the Supervising Inspectors of wit¬ 
ness’ Department. Identifies pamphlet shown him as containing 
the laws governing steamboat inspection service in force in 1908; 
witness has occupied his present position since April 1903 and is 
familiar with the rules and regulations. 

Asked to state what are the regulations concerning bulkheads, 
which relate to the matter of steam yachts traveling for pleasure, 
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witness testifies: there are no regulations applicable to steam yachts 
alone. The question rather hinges upon whether she is a vessel 
carrying passengers. It has been decided by the Department that 
a vessel carrying passengers not for hire is not carrying passengers 
within the contemplation of the law; where such a vessel may go is 
covered entirely by the law. Section 4421 provides where the ves¬ 
sel may go. She may go anywhere on the waters on which she is 
permitted by the inspection certificate granted by the local in¬ 
spectors. 

The section in question was read in the hearing of Court and 


jury. 

Section 4421 amended in 1905 is respecting the certificate of in¬ 
spection wherein is specified the waters upon which they may 
390 operate, which is provided for in section 4417. Section 4417 
Revised Statutes United States, is read in the hearing of 
Court and jury; that section was amended in 1905. The Act of 
July 9, 1886, which relates to vessels under 100 tons burden, is 
still in force. Having his attention called to provision in said sec¬ 
tion for the inspection of sailing vessels of over seventy tons burden 
and all other vessels or barges of over 100 tons burden, carrying 
passengers for hire, witness says that barges and vessels of under 
100 tons burden, which he terms nondescripts, as, for example, 
barges towed by other vessels of less than 100 tons, are not in¬ 


spected—other than those specially provided for in the statute, that 
is steam vessels and yachts. Sections 4421 and 4423, R. S. U. S. 
are read in the hearing of Court and jury. Asked what connection 
the sections read have with a pelasure yacht under 100 tons burden, 
witness says it has the same application as to a steam vessel—he is 
speaking of a steam yacht—Section 4417 provides for her inspec¬ 
tion. the insj>ection of her hull that the local inspectors shall satisfy 
themselves that she is of a structure suitable for the service in which 


she is to be engaged—has suitable accommodations for passengers 
and crew. When thev are satisfied they issue a certificate of in- 
spection under authority of section 4421 stating the waters on which 
she may navigate. There is nothing in the regulations adopted 
under these sections relating to bulkheads in vessels of the class 


counsel has referred to except the authority under section 
391 4490 for their construction; that is covered by rule three, 

section twenty-one—section thirty-four it is, beginning “every 
seagoing steamerthat is the Act of July 9, 1886, which is still in 
force and is the rule relating to vessels of under 100 tons burden. 
The section referred to is read in the hearing of Court and jury. 
There is nothing in the administration of the laws or regulations 
that witness knows of, which refers to the equipment of any kind, 
whether bulkheads or lifeboats or anchors or anything else, which 
applies to a vessel of under 100 tons burden not carrying passengers 
for hire. A steam pleasure yacht, a steam vessel, a pleasure vessel, 
must be equipped regarding her fire-fighting apparatus just the same 
as a passenger vessel of the same tonnage and the restrictions and 
specifications of a steam yacht are noted in her certificate of in¬ 
spection which is a certificate peculiar to that class of vessels; identi- 
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fies the certificate of inspection already in evidence as a certificate 
for a steam passenger vessel of under 100 tons burden, carrying 
passengers for hire; has his attention called to indorsement on certifi¬ 
cate and testifies that he knows of no rule or regulation that pro¬ 
hibited a certificate being given the vessel to go anywhere if the 
inspectors were satisfied with her. Witness identifies books shown 
him marked “Form 840-A” and “Form 840-B” as the record of 
inspection, the first of the hull inspector, and the second of the in¬ 
spector of boilers, made at the time of inspection—and trans- 
392 ferred to the certificate of inspection—such parts as are 
necessary; the duties of the inspectors with reference to those 
books are indicated in the instructions printed in the front of the 
books. 

Plaintiff’s counsel then offered to read the instructions in ques¬ 
tion, to the jury, from the books forwarded by inspectors Molther 
and Chestnut as per arrangement made with them when testifying, 
for the purpose, as he stated, of showing that the inspectors were not 
doing an arbitrary thing but that there was a rule of the Depart¬ 
ment requiring them to do it, but counsel for the defendant objected 
on the ground that the question was not what the inspectors were 
expected to do but what they did and the Court sustained the ob¬ 
jection on the ground that the inspectors had been on the stand 
and testified as to what they did and all about it, whereupon plain¬ 
tiff’s counsel prayed an exception which was duly allowed by the 
Court. 

Witness cannot recall any particular instance where a boat of the 
character under discussion has been allowed as a pleasure yacht, 


carrying passengers, to travel from the northern part of our coast 
along down to New York and along to the South, although he has 
no doubt it has been done; he knows of no reason why it may not 
have been done. 

On cross examination the witness testified in substance as follows: 
lie knows of no reason why a vessel may not Ije permitted 
393 to go from one body of water to another, either carrying 
passengers or freight, or as a pleasure yacht, if the inspectors 
deemed her safe for that purpose; he did not say that he knew of 
no reason why a boat might not proceed from Quebec to New York 
carrying passengers for hire without a collision bulkhead and did 
not mean that; does not mean to suggest or propose anything out- 
side of the explicit provisions of the law; the question he has an¬ 
swered is that of a pleasure yacht—whether there were any objec¬ 
tions to a pleasure yacht going from, say, the St. Lawrence River 
to New York, as he understood it, or possibly carrying passengers 
for hire, even. There is no reason why a vessel could not come 
from the St. Lawrence River to New York, if properly equipped for 
the service, carrying passengers for hire, but if carrying passengers 
for hire, she must of necessity, by law, have these bulkheads. Asked 
if there is any reason why a passenger-carrying boat on Delaware 
River and Bay should not be required to have a collision bulkhead 
while such a boat engaged in that business in the Chesapeake Bay 
should have such bulkhead, witness says there is no law that neces- 
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sarily requires a passenger boat on the Chesapeake Bay to have 
bulkheads, nor to have one collision bulkhead. 

A sea anchor is a drag—it is like an umbrella and opens when 
thrown overboard—it is made ot canvas on an iron frame—sinks 
to a certain distance in the water and is for the purpose of keeping 
the vessel’s head to the wind. The expression “off anchorage” 
means when the vessel is in such deep water that an anchor- 
094 age would not be available; there is no recognized depth of 
water for anchorage—it depends upon conditions—the 
length of chain the vessel has; sailing in ordinary course of travel 
from Quebec or the mouth of the St. Lawrence River, to Philadel¬ 
phia. a vessel need not be off anchorage, except at her own pleasure, 
for any part of the way; probably she could he seventy or one hun¬ 
dred fathoms beyond her depth if she wanted to; if they chose they 
could follow the coast line and keep in from eight to fifteen fathoms 
of water; if they kept the usual.route they would possibly go over 
thirty fathoms; witness would modify his answer by taking out the 
usual; there is no usual line—no line universally adopted; a sea 
anchor is generally known as a drag; the word used in the statute 
is drag; steam vessels or yachts that carry passengers for hire, must 
be inspected under the inspection laws—if she is carrying passen¬ 
gers for hire she is not a steam yacht; the law provides for the 
inspection of every vessel propelled by steam, no matter how small, 
for the purpose of safety to life; for the purpose of title fifty-two of 
the regulations; Section 4400 descril>es that fully. If a vessel is to 
be engaged as a commercial boat to carry passengers at sea, the 
character of her inspection would not be different from what it 
would be if she was to carry freight; it must satisfy the local in¬ 
spectors as to the strength and stability of the structure; it would 
make no difference whether she were to carry passengers for hire or 
to carry bricks; it would be as to whether her hull was strong 
395 enough for the service; there would be a difference as to 
bulkheads and as to life boats if she was to carry passengers, 
that would be equipment, not structure; there is no requirement 
whatever that a vessel on the ocean, even though carrying passen¬ 
gers for hire, shall have metallic life boats; that will be found in 
section 4488—the board of supervising inspectors, by their rules 
prescribe the kind; by section 4488 they are required to have boat 
disengaging apparatus, but there is no rule or regulation regarding 
the kind of life boats, whether wood or metal, that shall be used 
on passenger carrying vessels at sea; the regulation is as to the 
capacity of the life boats and not as to whether they shall be wood 
or metal; it is section three of rule three of the rules and regulations. 
The necessity, if any, for making the endorsement on the inspection 
certificate of the Idler already referred to and in evidence, would be 
for the purpose of allowing her to come into the waters indicated 
by the endorsement; evidently she could not come as a passenger 
boat or they did not want her to come as such, on account, perhaps, 
of her bulkheads; witness knows nothing of that, but the only way 
she could come down was as a type of pleasure yacht; there are two 
inspectors at the different ports, one for,hulls and one for boilers; 
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they do not both insj>cct l>oth hull and boiler; they are appointed 
under section 4414 of the Revised Statutes of the United States which 
provides that there shall be one inspector for hulls and one for boil¬ 
ers; these two inspectors form what is termed a board—a local 
390 board of inspectors and the certificate of inspection must be 
signed by both—the official action of one is nil/; there are 
two inspectors l>ecause the two services and the two professions are 
so entirely different; the inspector of hulls inspects the structure of 
the vessel, her life-equipment, and the general condition of hull, 
decks houses and equipment; the inspector of boilers inspects boilers 
and pumps, the necessary adjuncts of boiler and engine and all ap¬ 
purtenances peculiar to boilers and engines of a vessel. 

On re-direct examination the witness testified in substance as 
follows: 

There is nothing in the law which prevents both inspectors from 
inspecting the hull except the absolute, or witness may say the ridic¬ 
ulous side of the fact that the boiler inspector is not supposed to 
know much about the hull or the hull inspector much about the 
boiler and engine; there is nothing to say they shall not both inspect 
if they like; the law provides that the board of local inspectors shall 
inspect the hull of the vessel; section 4418 also provides that they 
shall inspect the boilers; thinks the great majority of boiler inspec¬ 
tors are familiar with iron and steel hulls, but would not say they 
were so familiar with the practice of wooden shipbuilding; some of 
the inspectors are quite old and we did not always have steel con¬ 
struction. 

Witness h as his attention called to the fact that in the body of 
the certificate of inspection already in evidence it provides 
397 “The waters of the River St. Lawrence from the foot of Lake 
Ontario to Port Covington”, and testifies that under this the 
boat could not go around by the coast, but she might go wherever 
the local inspectors permitted by the endorsement upon the cer¬ 
tificate, after first changing her character from a passenger to a 
pleasure boat which is a part of the endorsement—making her a 
pleasure boat; without this indorsement she could not go around 
for any purpose; if the inspectors saw fit to give her a certificate as 
a pleasure boat she was armed with authority enough to go any¬ 
where. 

If inspectors give a vessel a certificate, witness knows of no one 
who could interfere with it until the integrity of the inspectors is 
impeached. 

On re-cross examination the witness testified in substance as fol¬ 
lows ; 

The endorsement on the Idler’s certificate of inspection changed 
her character from a commercial to a pleasure yacht; the local in¬ 
spectors do that; it is not done in the enrollment—the local inspec¬ 
tors may change the character of a vessel at any time but must 
notify the collector of customs immediately so that he may endorse 
it on the original certificate filed with him; in order for the local 
inspectors to make the change the owners must apply by letter. 
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Whereupon, to further maintain the issues on his part joined, 
the plaintiff called as a witness in rebuttal, William H. Mc- 

398 Meill. who testified in substance as follows: lie is a barber 
and has been engaged as such for about thirty-five years; his 

place of business is at the Riggs House in Washington and has been 
there for nineteen years; in the summer of 1908 was at the Thou¬ 
sand Island House, Alexandria Bay, New York and while he was 
there Mr. E. K. Fox was a guest at the hotel and it was rumored 
around there that he was buying the yacht Idler from Colonel 
Staples; Fox came into the barber shop there to have his hair cut 
and witness asked him about the rumor and he told witness the 
deal had not come off yet, but they were negotiating; witness heard 

no more about it until the day they were about to start and on that 

• « 

morning Fox came into the shop and said he had bought the Idler 
and that they were going to take her around to Philadelphia on the 
Delaware River: this is all he said and that is the last witness saw 
of him. 

On cross examination the witness testified, in substance, that this 
occurred some three years ago and that he had had nothing to call 
his attention to it particularly since and there was nothing to im¬ 
press on his mind just what was said. 

And further to maintain the issues on his part the plaintiff called 
as a witness the defendant E. K. Fox, who testified, in substance, as 
follows: He has heard read a letter from Mr. Avery sending him 
a paper, which letter he received at Washington, D. C.; witness sent 
the paj>er back to Avery; thinks he signed it before sending it; it 
was something pertaining to the l>oat, but witness does not 

399 know now what it was; it was on a printed blank and the 
blanks were filled up in Avery’s handwriting. Witness 

thinks he read it, but does not remember what it was, or what was 
not in it. 


Whereupon further to maintain the issues on his part joined, the 
plaintiff called as a witness in rebuttal, E. S. Clark, who testified, 
in substance, as follows: At present is employed as a sales clerk by 
Ilecht & Company on Seventh Street ; was in the employ of Staples 
in the summer of 1908; was confidential man or private secretary 
to him at Alexandria Bay—for the whole season; had not been in 
his employ before that; knows Fox and Umbenhauer. The first 
conversation he heard between Fox and Umbenhauer about the 


Idler, was on the boat the day of the motor boat races on the St. 
Lawrence—there were on the upper deck with Captain Davis, Um¬ 
benhauer, Fox and Warburton, Thompson,—a friend of Umben¬ 
hauer and two ladies; they were tossing quarters—they had been 
out to the boat races and had a little sporty time. Umbenhauer 
asked Capt. Davis about the Idler—what speed she had and then 
began to talk about buying the boat and said to Fox “It might suit 
our purpose”; Umbenhauer asked Capt. Davis, what he thought the 
boat could be bought for and Davis said he thought ten or twelve 
thousand dollars. Witness knew that Staples was asking more 






EDMUND K. FOX. 


197 


money for it and went down on the lower deck and asked Staples 
did Davis know what he was asking for the l>oat and told Staples 
that Davis had said something about a price less than that at 
400 which Staples had been offering her. Witness went back to 
the upper deck and the matter of the boat was further dis¬ 
cussed and Umbenhauer said “I will make a deposit on her at that 
price”—said this to Davis; Davis said he was not authorized to sell 
the boat and he would have to see Staples. Umbenhauer said to 
Fox “Let us buy this boat, Mr. Fox, this would about suit our pur¬ 
pose”. Umbenhauer asked Davis if the boat was all right, and how 
many knots she could make an hour. 

At the Thousand Island House witness occupied a room in the 
cottage with Staples—the same room with two beds in it, and when 
Fox came he took witness’s bed and witness occupied another room 
adjoining. Two or three days after the conversation on the deck 
of the Idler, Fox came through the dining room one day at dinner 
time and stopped at the table and said to Staples and the crowd at 
the table that he was going to buy the Idler ; those at the table were 
Staples, Miss Kinnear, Mr. Groat and his wife and daughter and 
witness. The next time witness heard of the matter was over at the 


cottage. Fox came in one night after witness and Staples had retired 
and Staples remonstrated with him for coming late and waking peo¬ 
ple up—they got to joking and after a while the question of the Idler 
came up and Staples said “Foxy what do you know about this man 
Umbenhauer that you are going into this deal with” and Fox said 


“Well I am pretty well satisfied with him”. 


Staples said “Do you 


know anything about his finances? You are getting into a 


401 deal of this kind and it seems to me as a business man it is 


up to you to find out something about this man before you 
go into a deal of this size with him”. Fox said “I am pretty well 
satisfied with Umbenhauer. He is all right.” Staples said “It 
seems to me vou know vour finances and what you are worth and 
you ought to know something about the other fellow. You are a 
business man and it is not for me to give you advice.” A couple of 
evenings after the same subject came up again at night. Fox came 
in after twelve o’clock and the same experience of waking up was 
gone through and the Colonel said “Well Foxy old boy these papers 
will be signed to-morrow. Are you still satisfied or have you looked 
up Umbenhauer to see if he is the right man to go into this boat 
deal with ” Fox said “I am satisfied Pop. Umbenhauer is wear¬ 
ing that button and if that button gives me the dirty end of the 
stick, I am going to take it”. 

The morning the boat was to sail witness was at the dock and Fox 
and a lot of fishermen and guides were there joking and talking 
and Fox said “Well the Colonel thinks he has handed me a lemon. 
When I get through with sweetening up this and passing it to the 
next one, Colonel Staples’ lemon will look like thirty cents. Saw 
five or six or seven fishermen around, including one named Plvmp- 
ton and another one named Page; Staples was not there. Witness 
heard a conversation in the office between Staples and Fox concern- 
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ing the condition of the Idler when Staples said “I have had 

402 the boat a little over a year”. Thinks he said he bought it 
in 1907 and that he had her out on the ways to fix up since 

then—that he had her fixed up and overhauled and that she was 

in as good shape at that time as could he expected; that he did not 

know anything about the boat and the building of boats and if Fox 

and rmhenhauer wanted to know anything more about the boat 

than they had already seen—they had ridden on her six or eight 

times—thee had better get somebody to look into it and advise 

them: thinks they made no reply to this; this was three or four days 

before the signing of the papers; thinks the negotiations covered 

twelve or thirteen or fourteen da vs. 

«/ 

About the first <>f September. Staples was taken quite sick—hal 
been in poor health all summer—was confined to his bed for a week 
in September about the closing time of the hotel. 

On cross examination the witness testified, in substance, as fol¬ 
lows: Left the employment of Staples last Fall and has not been 
employed by him in any capacity since that time, but is under *»n 
engagement to be employed by him sometime between this and the 
first of dune to manage the Thousand Island House. Thinks the 
motor boat races referred to were held on Saturday in August a 
little before the middle of the month, but has no mean.- of de¬ 
termining the date, other than that Fox arrived on the sixth and it 
was a -hoit while after his arrival—three or four days; Umbenhauer 
arrived sometime before Fox—witness is not sure of this. Thinks 
rmhenhauer made the first remark about buying the boat on 

403 the day <>f the boat races; to Mr. Fox; thinks Umbenhauer 
did not talk to Captain Davis sometime, before talking to 

Fox: is quite sure Davis mentioned ten thousand dollars and said 
the boat coul 1 be bought between ten and twelve thousand dollar.-; 
the reason witness went down to tell Staples was because he was in¬ 
terested in Staples’ affairs, being employed by him; is not now inter¬ 
ested in his affairs, because not employed by him: will not be until 
again employed by him this summer. When witness went back 
on the upper deck after talking to Staples, he did not tell Fox and 
Umbenhauer or Davis that the price named by Davis was too low. 
because that was not his business; thinks the conversation at the 
dinner table was two or three days after the boat races; is reasonably 
certain it was as well a^ he can recollect, but it may have been the 
next day: his be-t recollection is it was two or three days after the 
conversation at the dinner table, somewhere along about 5 or G day« 
after the races that he next heard about the sale of the Idler, but it 


mav have been the next day after the dinner conversation,—it was 
not the same day. The first conversation was on the Idler; the second 
at the dinner table; the third in the cottage at night and the next 
was a night or two after that, which would be about six or seven or 
eight days after the boat races. Witness heard Staples tell Fox and 
Umbenhauer that he did not know anything about the construction 
of boats, how they were built or their condition; thinks he 
404 did not hear him tell them that he did not know anything 
about this boat; the conversation referred to was in the Thou- 
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sand Island House, when Staples, Fox, Umbenhauer, witness, and 
possibly some of the other clerks, were present—possibly people at 
the hotel; witness does not know whether there was anybody else 
right in the immediate group or not. Staples told them that they 
had rode on the boat five or six times and if they were not satisfied 

1/ 

or did not know anything about her to get somebody to examine her. 
lie was the one who spoke about their having rode on her. Staples 
left Alexandria Bay that year about the middle of September, or a 
little after—thinks the House was closed about the seventeenth or 
eighteenth and Staples left the day before it was closed. 

And further to maintain the issues on his part joined the plain- 
till' offered in evidence the paper dated the 31st of August, hereto¬ 
fore identified by the witness Fox and tlie same was read to the jury 
as follows: 


“Cat, No. 1270. 

Oaths on Enrollment of Vessel. 

Department of Commerce and Labor. 

Bureau of Navigation. 

No. —. 

Owner’s Oath. 

(Revised Statutes, Section 4142.) 

(This oath must be taken by the owner or one of the owners of 
the vessel for which application for enrollment has been 
405 made before the Certificate of Enrollment can issue.) 

I, Edward K. Fox, a resident of Washington, D. C., do swear 
according to the best of my knowledge and belief, that the 
Steam Yacht or vessel called the Idler, of Alexandria Bay, is of 
burden 57 tons, gross, and 41 tons net; official number, 100399, and 
was built at New York, in the State of N. Y. as appears by P. E. 
No. 5, issued at the port of Cape Vincent, N. Y. August 15, 1908, and 
now surrendered, because of changing to private yacht; I do further 
certify that I am a citizen of the I lifted States of America and owner 
of one-half of said vessel, together with (owning and residing as 
follows): W. W. Umbenhauer of Philadelphia, Pa., also a citizen 
of the United States, being one-half owner also, that Fox and Um¬ 
benhauer are citizens of the United States of America, the true and 
only owners of the said vessel, and that no subject or citizen of any 
foreign power is, directly or indirectly, by way of trust, confidence, 
or otherwise, interested therein, or in the profits or issues thereof, 
and that L. G. Davis, the present master thereof, is a citizen of the 
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United States, having been born within the limits thereof. So help 

me God. „ T _ 

gp T E. K. FOX. 

Post Oilice Address: 14tli St. X. V. Ave. X. W., Washington, 

D. c ” 

Deputy Collector. 

4 (F) Subscribed and sworn to bet ore me this «> 1st day ol Aug. 


O. 


| SEAL.] 

5 / 9 / 1911 . 

1 certify thi^ to he a true copv ot the original on tile at this oilice. 

THUS. J. BRADY, 

Dep. Coll. ' 

Master's Oath. 


No. 


(Revised Statutes, Section 4144.) 

1. P <4 Davis. Master of the before-mentioned vessel, called the 
idler, of Alexandria Bay, official number 100390 capacity 57 gross 
tons, do solemnly swear that 1 am truly a citizen of the United States, 
of America, having been born within the limits thereof. So help me 

U ° d ' sig. L. G. DAVIS. 

Subscribed and Sworn to before me this 2/ th day of August, 1908. 

W. W., 

Dep. Collector .” 


407 And further to maintain the issue on his part joined, the 
plaintiff offered in evidence and read to the jury a certain 
letter from defendant Fox to Capt. I,. G. Davis, dated September 1<S, 
1908. defendant’s counsel having first admitted that the signature 
thereto was the signature of defendant Fox, as follows: 


“Captain L. G. Davis, Steam Yacht ‘Idler/ c/o General Delivery.. 

Philadelphia, Penna. 

My Dear Captain: Replying to your telegram which I have 
just received. I have to advise you that for the past week I have 
been and am now suffering a great deal and hardly able to attend to 
any business at all, only coming to my oflice a few hours in the 
middle of the day and expect to return to my home in a few minutes 
and stay there until I am relieved from my suffering. Tf I am able 
to get away on Suunday night or early Monday morning, I will 
be in Philadelphia to meet you and the boat when it arrives, but 
from present prospects I do not believe I will be able to travel by 
that time. 
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In the event that I should not lie there, I have written Mr. Urn- 
benhauer and requested him to act in my place in all matters per¬ 
taining to the boat and crew, and 1 request of you that you 
408 respect his wishes, and give him any and all information he 
may desire in settling up our joint accounts. I am truly 
sorry that you and he did not agree when you met in New York 
and trust that these differences will be adjusted harmoniously be¬ 
tween both of you. Mr. Umbenhauer possesses every right of a 
half interest in the boat, and without him I can do nothing and I, 
therefore, must respect his wishes in every thing pertaining thereto, 
and I ask vou to do the same. 

1 regret that 1 am in my present condition and unable to be with 
you, hut will do the best 1 can to <ee you Monday if possible. Wire 
me as soon as vou get this letter and leave your address at the tele- 
graph office that my reply may be sent to you at once as I will let 
vou know if I will be on or not. 

Hoping you and all the hoys are well, and being anxious to hear 
of your experiences during the trip, 1 am, 

A ery truly yours, 

E. K. FOX.” 


Thereupon, to maintain the issues on his part joined the plain¬ 
tiff Edwards in cause No. 52067, was called by his counsel and 
offered himself as a witness in rebuttal and testified, in substance, a- 
follows: lie bought the note in suit from Colonel Staples in 
409 the regular order of business; thinks he was in the Higgs 
House when he got the note; the subject came up by Staples 
asking him if he wanted to buy a good note; witness told him yes, 
he was always in for making a dollar when he could; Staples said he 
had a note that would run a year and wanted to get a note he could 


put in bank and offered witness one hundred dollars if he would 
take the note and make him one he could put in bank; witness ac¬ 
cepted it and bought it; gave him forty-nine hundred dollars for the 
note—gave it in the form of a bankable note which went into the 
Bank; the Higgs Bank he thinks; witness has curtailed the note 
down to some two or three thousand dollars and still owes part on it. 
Had no conversation whatever with Staples as to where he got the 
note that witness purchased or what it was used for; knew nothing 
about it; Staples told witness that it was the note of a man in Phila¬ 
delphia endorsed by Mr. Fox of \\ ashington and he said he would 
endorse it himself; at that time witness did not know Fox person¬ 
ally; had not heard anything about the sale of the yacht Idler by 
Staples to Fox and Umbenhauer and Staples did not tell him any¬ 
thing about it; got the note from Staples in August or September 
1908; does not remember the exact date, but can tell it by looking 
at his bank book; put the note in the National Metropolitan Bank 
for collection. 'After refreshing his recollection by examining his 
bank book he further testified, that he deposited the note in the 
bank on the 28th of September, and that was either the day he got 
it or the next morning. 


26—2437a 




202 


FIRST NATIONAL RANK OF DEXTER, NEW YORK, VS. 


410 On cross-examination, (lie witness testified, in substance, 
as follows: His business is real estate man; be loans money 

and buvs and sells real estate; has owned real estate all bis life 
and followed the business of real estate broker seven or eight years— 
has been in the real estate business twentv-five years, but during- 
that time lias done everything else, except practice law; was a con¬ 
stable here for a long time, and a school teacher for eight years, in 
early life, commencing when be was sixteen years old; was a clerk 
in the Treasury Department for five or six years; was a pawn¬ 
broker for three or four years—thinks this was from 1902 to 190o 

%> 

or six; went out of the pawnbroking business then—formed a com¬ 
pany to continue the pawnbroking business in the name of the 
company; the license as a pawnbroker, was in bis own name, for a 
number of years—all the time; the company was the Columbia Loan 
and Investment Company; it is possible that the company may 
have obtained the renewal of the license as pawnbroker in its name, 
in December 1902—there was a license there all the time the com¬ 
pany was running; the company was composed of witness and 
twenty-five or thirty people associated with him; witness ran the 
business and also had a license for note broking; had bought a note 
for five thousand dollars before—had notes of a man named Smiley, 
who works in one of the Departments, secured by mortgage, for 
seven thousand, five hundred dollars; never bought an unsecured 
five thousand dollar note except the one in suit; has dis- 

411 counted notes for two per cent., before—can’t tell whose— 
has discounted several notes for less than that. Staples was 

not among the persons in the Columbia Loan and Investment Com¬ 
pany; was interested with Staples in the Edwards Land and Build¬ 
ing Company, a syndicate which bought thirty-seven acres of 
ground on Rhode Island Avenue extended. Witness cannot re¬ 
call from memory auv notes that he discounted at the rate of two 
per cent a year, but can bring twenty-five of them if counsel wants 
them; has discounted at two per cent, very often but it was to run 
a year and bear interest; when witness discounted notes he got six 
per cent. Thereupon witness was asked the following question: 

Q. “I want you to think about this question before you answer 
it—do vou state on vour oath that you never discounted notes for 
more than six ]>er cent? I mean at a greater rate than six per cent 
discount? 

Plaintiff’s counsel objected to the question on the ground that it 
was immaterial to the issue whether plaintiff was a bona fide holder 
of the note or to any other issue in this case, but the Court over¬ 
ruled the objection and plaintiff’s counsel prayed an exception 
which was duly allowed by the Court, it being agreed between coun¬ 
sel. with the approval of the Court, that said exception should go to 
all similar questions without being repeated on the record. 

Witness thereupon answered as follows: “I bought notes at what¬ 
ever I could buy them at when I was buying notes under my license. 
If I could get a hundred dollar note for ten dollars, of course 

412 I would buy it. If I had to pay fifty dollars I would pay it. 
I did not consider it a percentage basis.” When witness re- 
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ferred to six per cent, lie meant the rate of interest they bore; 
says counsel asked him what rate of interest and that if the question 
is read it will so appear; however that may be. lie bought hundred- 
dollar notes as low as ten dollars if he took a big chance. There¬ 
upon the witness was asked as follows: “Why should you, if you 
could buy notes at ten cents on the dollar, and were doing it, agree 
to pay ninety-eight cents on the dollar for this note?” 


Plaintiff’s counsel objected to the question on the ground that it 
assumes that the witness has said that he could buy notes for that; 
when he has said nothing of that kind; but the Court overruled the 
objection and plaintiff’s counsel prayed an exception, which was 
duly allowed by the Court. Whereupon the witness answered as 
follows: “1 have plenty who will sell me at ten cents on the dollar, 
if I will buy them. But there is a world of difference in notes. 


Some are good notes and some are not good notes.” 

The witness further testified that he has bought lots of notes, 
taking a big chance, but thought he would get his money back at 
the time; you wouldn’t huv a note if you thought you wouldn’t get 
it back. Witness does not know of any property that Fox owned 
when he took the note and did not look it up—knew his reputa¬ 
tion, and knew he was worth something—that Fox did not 
418 own a dollar’s worth of property at the time that witness 
could make judgment out of that witness knew of—witness 
did not look it up—there is a difference between knowing a thing 
and knowing it in Court—may know lots of things in business and 
when you come into Court vou have to sav you do not know—did 
not.search the record and look up Fox’s real estate and make an 
inventory of his personal property, but thinks he knows his general 
reputation in the community; the way he knew it is his general 
reputation in the community and through commercial agencies: 
took the note that Fox endorsed for $5,000. without knowing that 
he owned a single piece of property out of which witness could 
make a dollar because Fox’s reputation was sufficient; a real estate 
broker won’t do business long in Washington without property un¬ 
til you get a check on him. Witness has heard of the case of 
Thomas E. Waggaman, but he was on the Bank Board of the Wash¬ 
ington Savings Bank and it was a regular matter for him to l>or- 
row fifteen or twenty thousand dollars when he had no property 
but he had reputation; he could put through a note for ten thou¬ 
sand dollars a day before he went into bankruptcy in witness’ opin¬ 
ion—on his reputation—believing that he was worth the money— 
that is what we all do—nobody buys a note if he knows it is bad. 
Witness knew nothing about the financial standing of Umbenhauer; 
Staples said he would endorse the note and did endorse it and he 
did not endorse it without recourse. 

Witness was thereupon asked “Why did you not sue him 
414 while you were suing?” Plaintiff’s counsel objected to the 
question as immaterial, because under the laws of the Dis¬ 
trict of Columbia a person holding a note to which there are several 
parties, has the option to sue any or all, but the Court overruled 
the objection and plaintiff’s counsel prayed an exception, which was 
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duly allowed by the Court. Witness answered that his attorneys 
went into it and he is following their advice; his attorney has the 
note for collection and witness is doing whatever he directs him; 
his attornevs would not sue anvbodv he told them to when he had 
consulted with them what to do and how to do it; his counsel ad¬ 
vised him that he could sue Staples whenever he got ready; when 
this suit was over, after, or before or at any time; whether there 
would be another suit with more costs and delay would depend on 
how this suit turns out. Witness did not know that unless Staples 
made a defense he could get his money inside of thirty days with¬ 
out trouble; did not know that unless Staples made an affidavit of 
defense he could get judgment in twenty-two days, without trial; 
keeps out of Court all he can and comes only when he has to; has 
not been in Court often and was never sued but once in his life, 
except officially; was. sued when he was an official; knows that in 
a law-suit he has to pay his lawyers and does not get back the 
lawyer’s fees: knows that his lawyers went to Philadelphia and 
New York and New Haven and Boston and took depositions—gave 
them the money to go—knew he would not get this money 
41“> back; did not know there would be so much controversy; 

knew that a man has to pay his own lawyers, except the 
docket fee that lawyers get when the other man loses; knew before 
he bought the note that a man has to pay his own lawyers; when 
he bought the note he knew no more about any trouble between 
Staples and Fox than the man in the moon; does not remember 
how long after it was when he heard it, but has heard a good deal 
of it lately; heard it when this suit was brought; when Mr. Fox 
was sued by the First National Bank of Dexier New York; that 
was before witness brought his suit; Q. What I want to know is 
what reason you had, when you knew there was litigation with Fox, 
for not suing Staples ami getting your money easily without ex¬ 
pense. A. It might be as hard to get it from him as from Fox. 
My attorney told me I had a right to elect who to sue and I elected. 
Knew he could sue them both in one suit; if he had known he 
would have to fight counsel for defendant he would not have bought 


the note. 

Witness bought the note absolutely disconnected from anything 
about the Idler; had no interest in her at all; nothing to do with 
her, and never had at that time, has had some connection with 
the Idler since. Thereupon witness is asked, “Tell us about that?” 
Plaintiff’s counsel objected to the question on the ground that it 
was immaterial, because if witness had subsequently acquired an 
interest in the Idler it could have no bearing on the good faith of 
the transaction involved in the suit and on the further ground 
that it did not relate to anything brought out on the direct ex¬ 
amination. The Court overruled the objection on the 
416 ground that it might or might not have bearing on the good 
faith of the transaction—the Court could not tell—and 
plaintiff’s counsel prayed an exception, which was duly allowed by 
the Court, it being agreed between counsel with the approval of the 
Court that said objection and exception should apply to all evi- 
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dence on this line. With the preceding question pending witness 
is further asked “When did you get anv interest in the Idler Mr. 
Edwards?” and witness testified in substance, as follows: Went over 
and bought her last Fall from United States Marshal at Baltimore; 
she was libeled for seamen’s wages and sold by the Marshal; is not 
certain whether she was libeled for the seamen’s wages or ship- 
builder’s charges for repairing her. but thinks they went in to¬ 
gether; she was repaired bv E. J. Codd and Company—the Sped- 
din Company had nothing to do with this. Witness knows Mr. 
Bannegan, who has been a witness in this case. Witness is then 
asked “What communication or arrangement have you had with 
him about the Idler, about what you would do with her when you 
got her and got to running her.” Plaintiff’s counsel objected on 
the ground that conversations of transactions with Bannegan were 
immaterial and irrelevant to which counsel for defendant replied 
that he was not trying to prove anything Banagan had said or 
done, but what the plaintiff Edwards had done, whereupon the 
Court overruled the objection and plaintiff’s counsel prayed an ex¬ 
ception, which was duly allowed by the Court. With the preced¬ 
ing question pending witness is further asked “Now tell 
41 7 us Mr. Bannegan’s relations to yourself in regard to the 
Idler since you bought her?” Witness thereupon testifies, 
in substance, as follows: Two weeks ago he never knew there was 
such a man as Bannegan; since then he has come and asked wit¬ 
ness if he owned the Idler and witness told him he did; witness 
has talked with Bannegan about the Idler, but never about her con¬ 
dition. 

Q. I am asking you, Mr. Edwards, what you have done in regard 
to Mr. Banegan? 

Whereupon counsel for plaintiff objected and the question was 
withdrawn. 

And thereupon, upon his further cross-examination the plaintiff 
was interrogated and testified as follows: 

Q. “Have you tried to collect that note from Mr. Staples in any 
way?” A. “No, sir.” 

Q. “You never did?” A. “No, sir.” 

Q. “You preferred to sue Fox, and pay lawyers, and pay ex¬ 
penses, wishing Staples to pay you the money without any suit and 
without any cost, did you?” (After a pause) “Can you not 
answer?” 

(By request the stenographer read aloud the question to the wit¬ 
ness. ) 

A. “That is what I have done.” 

On redirect examination the witness testified in substance as fol¬ 
lows: The Marshal’s sale at which he bought the Idler took 
418 place last winter in Baltimore; the fall of 1910; the Idler 
was at Chase’s wharf, in Baltimore, when she was sold. 
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On recross-examination. the witness testified in substance, as fol¬ 
lows: flas had a bill of sale of her ever since he bought her, and still 
owns her, and is now having her fitted u]>. And plaintiff there¬ 
upon rested his case in rebuttal. 


Thereupon in surrebuttal the defendant read from the foremen- 
tioned deposition of Frank J. Dolan in substance as follows: That 
he had some conversation with the cook, whom thev called Brownie, 
about the voyage between Rimouski. or wherever witness left the 
boat, to Portland, that Brownie was pretty well scared in Portland 
(to which plaintiff s counsel objected as not being responsive) ; that 
lie said he would not take the trip again for $50,000.00 or some 
amount of money like that; that he would not care for the trip 
again. 


Thereupon defendant's counsel recalled for further cross-examina¬ 
tion, the witness O. G. Staples, who testified, in substance, as fol¬ 
lows; subject to the exception heretofore prayed and granted, wit¬ 
ness was asked if he was able to give a list of his personal securities, 
stocks, bonds and mortgages owned by him in 1008 which he had 
previously been asked to furnish, and stated that he could do so 
approximately which approximate statement, counsel for defendant 
declined to take. Witness further testified in substance as 
410 follows: Does not remember to have said when Mr. Dolan’s 
deposition was taken that he would bring all the members of 
the crew here to testify; did bring all he could get, but does not re¬ 
member to have said that. Witness is then asked how many of the 
crew he brought and on objection by plaintiff’s counsel, that the 
testimony is incompetent and improper defendant’s counsel states 
to the Court out of the hearing of the jury that he expects to show 
that witness brought some members of the crew; at least one, and 
perhaps more, to both trials, and did not put them on the stand and 
that the offer was under the rulings of the Supreme Court that when 
a party has witnesses available to him and does not produce them, 
the presumption is that their testimony would not be favorable to 
him: that a man who knew whether Dolan was on the ship and 
whether the pumps were going and whether the ship leaked, was 
here and not produced; whereupon the Court overruled the objec¬ 
tion and plaintiff's counsel prayed an exception, which was duly 
granted by the Court. 

Mr. Millan: Tf your Honor please, this observation seems very 
pertinent at this time—that, so far as I am concerned, I never heard 
of the man and did not know he was here. 

Mr. Darlington: We do not know that, Mr. Millan. because you 
stated to me that you wanted this case to follow the other while these 
men were here. 

Mr. Woodard: We will have to put a witness on the stand as to 
why we sent him back. 

420 The Court: You can do that. 

Mr. Darlington: Yes. 
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The pending question being repeated, witness testified that he 
brought three of the crew to Washington, to be witnesses in this 
case Carter, Brown and Sweet; Sweet was one of the assistant fire¬ 
men, witness thinks; does not know what position he occupied; he 
was brought to Washington twice; being further interrogated wit¬ 
ness says in substance: that Sweet came to Washington only once 
and that was for the present trial—thinks he was not here in March: 
witness paid the expenses of the men who came. Sweet was here at 
the present trial and not at the first. 

On redirect examination the witness testified, in substance, as fol¬ 
lows: Mr. Sweet is not in his employ and never has been and on 
recross-examination says he had no trouble in getting him to come 
down here. 

And further to maintain the issues on his part joined, the defend¬ 
ant read the deposition of Susie A. E. Davis, taken at Alexandria 
Bay, New York, March 9th, 1911, under like stipulation to he read 
in both cases, P. 11. Marshall appearing for defendant and Clias. A. 
Phelps for plaintiff, in substance as follows: 

She is the wife of Captain L. G. Davis who was in command of 
the yacht Idler on her trip from Alexandria Bay, New York, to 
Philadelphia. Pa. She knows John Carter who was engineer and 
Horace Brown who was the chef, on the Idler on the trip 

421 referred to. After he came home, in October, John Carter 
said to witness at her home that there was not anything that 

held the Idler together but the paint—floes not remember all he 
said. Horace Brown made a lot of statements concerning the trip 
of the Idler at the home of witness, late in the Fall of 1908—lie 
said he never expected to see land again but witness does not re¬ 
member whether he said why he never expected to see land again, 
but she does not, from what lie said, think the condition of theTboat 
had anything to do with this expectation—he did not say why he 
did not expect to see land; he said it was a rough trip and he was 
dreadful seasick. 

On cross-examination the witness testified in substance as follows: 
Witness’ husband was in the employ of Staples at the time of this 
trip. Carter and Brown were not together at witness’ home when 
they made the statements referred to—Brown was not present when 
Carter made his statement. 

On redirect examination witness testified that Carter was at her 
house when he made the statement referred to because her husband 
sent him there with a message him and Brown was there to see if 
witness’ husband had the money for the crew. 

And further to maintain the issues on his part joined the defend¬ 
ant called as a witness in rebuttal, Henry Williams, who testified, 
in substance, as follows: Witness is asked to state what was the au¬ 
thority for his statement when he was on the stand lie fore 

422 that at least one metallic life boat is required for steamers 
at sea carrying passengers for hire. Plaintiff’s counsel ob¬ 
jected to the question on the ground that it was not proper surre- 
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buttal, but the Court overruled the objection, and admitted the testi¬ 
mony on the ground that it was proper surrebuttal, whereupon plain¬ 
tiff's counsel prayed an exception, which was duly allowed by the 
Court, and the witness answers, “I will point it out; it is included 
here;” witness points out Section eight in the General Rules and 
Regulations prescribed by the Board of Inspectors, amended Jan¬ 
uary, 1910, page sixty-nine, which is as follows: 

" All vessels inspected under the provisions of Title LII, Revised 
“ Statutes of the United States, carrying passengers for hire, shall 
“ be required to be provided with life boats according to the fol- 
“ lowing tables: Provided, That no vessel shall be required to have 
“ more lifeboat capacity than sufficient to carry all the passengers 
“ and crew allowed by the certificate of inspection. And at least 
“ one lifeboat shall be of metal, unless exempted by the supervis- 
“ ing in-pector of the district where the vessel was last inspected.” 


'Hie reference is to Section 4481 and 4488 of the Revised Statutes 
of the United States, which are read to the jury by defendant’s 
counsel; defendants counsel also read Section 4417 of Title 52 in 
the Revised Statutes. The said sections are as follows: 

Section 4481. ‘’Every steam-vessel navigating rivers only, except 
ferry-boats, freight-boats, canal-boats, and towing-boats, of less than 
fifty tons, shall have at least one good substantial boat with 

423 lines attached, and properly supplied with oars, and kept in 
good condition at all times, and ready for immediate use; 

and in addition thereto, every such vessel carrying passengers shall 
have one or more metallic life-boats, fire-proof, and in all respects 
good and substantial boats, of such dimensions and arrangements 
as the board of supervising inspectors by their regulations shall pre¬ 
scribe, which boats shall be carried in the most convenient manner 
to be brought into immediate use in case of accident. But where 
the character of the navigation is such that, in the opinion of the 
supervising inspector, the metallic life-boats can be dispensed with, 
he may exempt any such vessel from carrying the same; or may 
require a substitute therefor, at his discretion.” 

Section 4488. “Every steamer navigating the ocean, or any lake, 
bay, or sound of the United States, shall be provided with such 
numbers of life-boats, floats, rafts, life-preservers, and drags, as will 
best secure the safety of all persons on board such vessel in case of 
disaster; and every sea-going vessel carrying passengers, and every 
such vessel navigating any of the northern or northwestern lakes, 
shall have the life-boats required by law, provided with suitable 
boat-disengaging apparatus, so arranged as to allow such boats to be 
^ ^ ^ * n i •h vessels are under speed or other- 

424 wise, and so as to allow such disengaging-apparatus to be 
operated by one person, disengaging both ends of the boat 

_ * * ^ 1 i i ^ 1 i it may be lowered to the 

water. And the board of supervising inspectors shall fix and de¬ 
termine. by tbeir rules and regulations, the kind of life-boats, floats, 
rafts, life-preservers, and drags that shall be used on such vessels’ 
and also the kind and capacity of pumps or other appliances for 
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freeing the steamer from water in ease of heavy leakage, the capacity 
of such pumps or appliances being suited to the navigation in which 
the steamer is employed.” 

Section 4417. “The local inspectors shall, once in every year, 
at least, upon application in writing of the master or owner, care¬ 
fully inspect the hull of each steam-vessel within their respective 
districts, and shall satisfv themselves that every such vessel so sub- 
mitted to their inspection is of a structure suitable for the sendee 
in which she is to be employed, has suitable accommodations for 
passengers and the crew, and is in a condition to warrant the belief 
that she may be used in navigation as a steamer, with safety to 
life, and that all the requirements of law in regard to fires, boats, 
pumps, hose, life-preservers, floats, anchors, cables, and other things, 
are faithfully complied with; and if they deem it expedient, they 
may direct the vessel to be put in motion, and may adopt any other 
suitable means to test her sufficiency and that of her equip- 

425 ment.” 

This witness was thereupon asked to state whether that 
cement he saw in the Idler was a diagonal strip eighteen inches long 
and two inches wide and so placed as to give strength to the rudder 
port; whereupon plaintiff's counsel objected, because the question 
has been answered in the former examination of the witness, and 
was not proper surrebuttal, but the Court overruled the objection on 
the ground that it was offered to disprove an independent fact 
which had been testified to by plaintiff’s witnesses and that no one 
of defendant s witnesses had said anything about cement in the 
rudder port and plaintiff’s counsel prayed an exception, which was 
duly allowed by the Court. Witness testified in substance that the 
cement he found was not of the character indicated in the question— 
that one of the patches of cement he found was in the timber or 
framing around the rudder head meant to support the rudder head 
and was incorporated into the timber itself—the wood had been cut 
away in such a way as to permit the entrance of cement and the 
surface of the cement was practically flush with the surface of the 
timber. Witness was then asked “What can you tell us as a man 
skilled in the building of ships, as to the possibility of the concrete 
patches or cement patches, which you saw near the rudder-head, 
having been placed there by any possibility to prevent the ingress 
of water at that point around the rudder port?” Plaintiff’s counsel 
objected to the question on the ground that it was not proper 

426 surrebuttal, but the Court overruled the objection and plain¬ 
tiff’s counsel prayed an exception, which was duly allowed 

by the Court. Witness testified, in substance, that there was no 
possibility of the patch having been placed to prevent the water 
passing through the hole which the cement was introduced in, be¬ 
cause the location was not such as to permit a hole through the 
planking of the ship; the planking of the ship was outside of the 
frame and the framing had nothing to do with the water-tightness 
of the hull in any way, or of the rudder port; the cement patches 
he saw were not around the rudder cap or port or where the rudder 
27—2437a 
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comes through. It is not the object of the rudder port to keep 
water out; it is to allow the head of the rudder to go through inside 
of the ship so as to permit control of the rudder and it is one of its 
disadvantages that it does permit water to come in sometimes; special 
means have to he taken to keep it out. Witness was then asked 
“What means are these?” Plaintiff’s counsel objected for reasons 
last above stated, but the Court overruled the objection and plain¬ 
tiff's counsel prayed an exception, which was duly allowed by the 
Court. Whereupon witness answered in substance that in the case 
of a boat like the Idler a strip of wood is usually fitted around the 
hole through which the rudder head passes and fitted as snugly as 
possible so as to prevent the entrance of water, but there is bound 
to be some water that will find its way through; if cement was used 
for that purpose the wear of the rudder head would crumble 
427 the cement away and the working of the head as it turned 
from side to side would crumble the cement and break it 
away—there is not sufficient strength in cement to stand such 


usage. 

In the official measurement of vessels, over all, the bowsprit is 
not ordinarily included, because the bowsprit is of variable length 
and may be renewed by another of different length, or it may be 
broken or sawed off, is frequently sawed off for various reasons, 
which would modify the length of the ship and falsify the record— 
it is not a fixed part of the ship and not included in the length 
usually; the bowsprit was not included in the measurement of one 
hundred and twenty-six feet over all, made by witness; he took it 
from the extreme forward portion of the whole structure where it 
joined the bowsprit. The regulation in regard to sea anchors is at 
page seventy-nine, paragraph thirty-two—the second paragraph of 
the regulation—and the regulation as to boat detaching apparatus, 
is at page sixty-seven in the first paragraph of Article four. Plain- 
tiffV counsel reads to the jury the second paragraph referred to; the 


gear referred to in these sections is what witness meant in his former 
testimony by boat detaching apparatus. Witness was then asked 
‘‘Is it true that there is no relation between the draft and depth of 
the hold of a vessel?” Plaintiff’s counsel objected on the ground 
that the matter had been fully gone into in the former examination 


of witness, but the Court overruled the objection on the ground that 
testimony had l>een offered by the plaintiff that a boat could 


428 be so loaded as to make the depth and the draft the same 


thing and the plaintiff's counsel prayed an exception, which 
was duly allowed by the Court. Thereupon the witness testified in 
substance, as follows: the draft of a vessel is limited by the total 
depth of the hold; if a vessel was so loaded as to draw an amount 
of water equal to her depth of hold, if she got in the least sea way, 
the waves would go down the hatches and the ship would sink right 
away; there is a limit that a vessel should have; with a total depth 
of between six and seven feet as in the case of the Idler, the draft 
ought not to exceed two-thirds of that, or about four feet; it would 
certainly be unsafe to navigate any boat so loaded that she was 
down to her gunwales in the water. 
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Witness was then asked “Were the parts of the boat at which you 
found the rotten wood, specimens of which you brought here, sim¬ 
ply where small sappy parts could have been found; small sections 
of sappy boards?” Plaintiff’s counsel objected to the question, be¬ 
cause the matter had been fully gone into in the former examination 
of the witness, whereupon counsel for the defendant stated that he 
had been entirely over the testimony of the witness and could find 
no such place, nor any place where the claim had been made that 
the rotten places were only where the boards were sappy and the 
Court overruled the objection and plaintiff’s counsel prayed an ex¬ 
ception, which was duly allowed by the Court. Witness answered 
in substance, that the places were not of the character indi- 

429 cated in the question, but were in the body of the planking; 
extended the full width and depth of the planking so that 

they could not by any means have been due to the sappy condition 
of the wood; at tlie time witness took the samples he brought here, 
lie was in a small boat and had to manage the boat himself; gath¬ 
ered two handfuls of such samples—gave one to Mr. Pe Mass and 
lost a good bit of the other in climbing in and out of the boat. 
Witness was then asked to state how extensive the rotten wood was; 
plaintiff’s counsel objected to the question, on the ground that the 
matter had been fully included in the former examination of the 
witness, whereupon defendant s counsel offered to withdraw the 
question if plaintiff’s counsel would find in the record where the 
witness had been asked as to the quantity of rotten wood found by 
him. 

Mr. Worthington: Why did you not ask him on direct exami¬ 
nation ? 

Mr. Darlington: Because 1 never anticipated that your people 
would claim that it was in spots. 

And the Court overruled the objection and plaintiff’s counsel 
prayed an exception, which was duly allowed by the Court. 

Witness answered in substance, that there is much more rotten 
wood than he obtained—could have gotten a bushel of it, but it 
would not have left the ship in very good condition. 

On cross-examination the witness testified, in substance, as fol¬ 
lows: lie has recently devoted a good deal of time to this case; was 
here at the other trial and has been here at this trial twice 

430 and has conferred with counsel about the subject matter of 
his examination, and his first examination but has only taken 

a merely casual interest in the case and has made no inquiry other 
than a casual inquiry—has no direct interest ; is still in the employ 
of the Government; expects compensation for the time he has de¬ 
voted to this case, but has no arrangement with anybody on. that 
subject; was informed by Commander Dewey that compensation 
was customary in such cases; has no expectation regarding the 
amount he expects to charge for services; declined to send counsel 
a bill at the time he was asked, and thinks he should not be required 
to do so at this time. 

The Idler has what is called a fan-tail, that is her stern projects 
over the water; that is not true in all wooden boats. The rudder 
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head, which is the portion of the rudder that goes into the interior 
of the vessel, comes up through the stern through framing and tim¬ 
bers, and there are cross pieces fore and aft, morticed together and 
the four pieces make a hox-shaped trame around the rudder head, 
which is a perpendicular piece at (he bottom of which is the rudder; 
the cement witness found, was in the fore and aft piece on the port 
-iide—crawled through the hold and got back in there and saw it; 
it was not very light, but light enough to see; tested it with a pen¬ 
knife: the cement he saw was on one side only of the rudder head 
and came up flush with the top of the wood, but does not know how 
far down it went, because it was down in the wood; it did not go 
down where the water could come in, because there was plank- 
431 • ing over it; the strip of cement was about three inches wide 
at the widest point; on the other side; opposite the cement 
it was oak timber—there was no space on that side corresponding to 
the space filled by the cement on the other side—it was solid timber, 
he has not said that the wobbling of the rudder head would crumble 
away this cement; if cement were used in another place, which he 
indicates, it would crumble that, hut he did not see any other; his 
estimate is that the cement he saw had l>een in the boat about five 
years. Waves sweeping over the deck of a vessel would not necessa¬ 
rily sink her but in navigation you must have access to the interior of 
the ship, and if an opening is made when water is over the deck the 
water will go in immediately; vessels usually earning something 
bv which the hatches are covered when the sea sweeps over them, 
but the fittings on the Idler were ordinary tarpaulins and would 
n<4 have sufficed for the amount of water that would come over if 


she was floating awash; ships do sail awash, with the water sweep 
ing over them in heavy storms. When he examined the inside of 
the hull of the Idler he went down into the stem through a hole 
in the back and also into the saloon aft where he had one of the 


boards of the floor raised; looked at the framing and planking of 
the ship as well as he could; found the cement in little places at the 
rear. The place he went into in the stern through the manhole was 
the full width of the fan-tail, but not the full width of the vessel; 
it was not deep enough to stand up in; at the aft end could crouch 
and touch the sides with his hands either way—at the forward 
432 end there was more room; could stand crouched; it was a 
very small place, but there was room enough to go in and 
make an examination; it had been used for a store room; at the 
rudder head there are two frames that come down on either side and 


the head of the rudder post comes up; the timbers are about two 
feet apart and the cement witness saw was along one side of the 
rudder port, about 3 inches wide and 14 inches long, for not quite 
the entire distance between two timbers; the planking had been 
cut away and the cement fitted in just like asphalt is put in when 
streets are repaired; the cement which witness referred to as fitted 
in the planking to patch a hole, was not that which he has last 
referred to; there was a hole there however, that this was used to fill 
up, but not through the hull; did not present a bill in when he 
was asked to, because it was purely a personal arrangement and he 






EDMUND K. FOX. 


213 


preferred to leave it to counsel; it is still an open question; does not 
expect to submit a hill later; is not waiting the result of this case to 
effect the amount of his charges. 

On redirect examination the witness testified, in substance, as 
follows: Has made no arrangement whatever as to compensation in 
this case. Boat being awash means that it is sunk to a point where 
the boat is on a levei with the surface of the water and the water is 
free to flow over it with the least disturbance; if a vessel has free 
board, if a little wave comes along it goes right over the deck, that 
is part of the side above the water, the waves striking her lose force 
and much of the water does not go over the deck. The 
483 amount of time witness has spent on this case is about two 
hours outside of the time he has been in the Court room; at 
different times, not two hours on a stretch; came on telephone call, 
but is under subpoena and has not been discharged; has had three 
consultations with counsel for defendant concerning case, one of 
which, about half an hour long, was with reference to coining 
to-day. 


And further to maintain the issues on his part jrined, the de¬ 
fendant called as a witness in surrebuttal, Percival H. Marshall, 


who testified, in substance, as follows: Went to Alexandria Bav in 
March or April last at the request of counsel for defendant to see 
certain persons who knew something about the Idler and met John 
I). Carter the engineer, who told witness the Idler was not designed 


or intended for a sea-g 


oing l>oat and that taking into consideration 


her character as an inland vessel he considered that she had done 


remarkably well on the trip from Alexandria Bay to Philadelphia, 
but declined to tell witness anything about the hull on the ground 
that he was the engineer only; told witness he could get from Capt. 
Davis a statement as to her general sea-going qualities and behavior 
on the trip; told witness he did not want to say anything that might 
l>e in contradiction of what he might say on the stand; witness saw 
Horace Brown at Alexandria Bay and he told witness that he could 
tell him something that would please him, but would not do it; also 
said he would testify for whoever would bring him to Washing¬ 


ton. 


434 On cross-examination the witness testified, in substance, as 
follows: On the occasion referred to, reached Alexandria Bay 
about noon and left about four thirty P. M. the same day; was sub-' 
sequently there on the same business to take the Keeler deposition, 
arriving at about noon on December eight, 1910, and leaving about 
four thirty P. M. December 9th. 


And further to maintain the issues on his part joined, the plain¬ 
tiff called as a witness in surrebuttal W. W. Umbenhauer, who 
testified, in substance, as follows: Never went to Gananoque Canada 
on the Idler; never went with Staples, Fox or anybody else on a 
fishing trip to the Islands on the Idler during the year 1908. The 
price of Ten thousand Dollars or from ten to twelve thousand dol¬ 
lars for the Idler was never given to witness by Capt. Davis or by 
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anybody else and that price was never discussed between witness 
and Staples and Fox or when witness was present; never told Staples 
he wanted the Idler to carry passengers and material to Montreal 
or up some river to workmen on some railroad—had no material to 
carry ; never told Staples he wanted her to carry passengers to a club 
house on the Delaware River; intended to carry passengers to I^ewes, 
Delaware, and so told Staples—that is about one hundred miles 
down the Delaware River—also to carry passengers to Atlantic City 
and Cape May: did not tell Staples that he was getting a telegram 
every day or so from an engineer who was coming to Alexandria 
Bay and that he wanted this engineer to look the boat over; 
43”) Staples never said to witness or Fox in his hearing “If you 
are not satisfied with the boat, go and get an engineer and 
boat builder and examine her vourself in everv wav. If vou don’t 
know anything about boats get an engineer or boat builder and ex¬ 
amine her.” And neither witness nor Fox in his hearing, said to 
Staples that they laid ridden on the boat six or more times and were 
perfectly satisfied with her. Witness was on the Idler only twice. 

When the papers were signed in Staples’ office, nobody was pres¬ 
ent except Fox. witness and Staples and a Mr. Clark, who was called 
to witness the paper; Clark stood over at the office probably ten feet 
away and there was a safe between and Staples called him over and 
asked him to witness the paper and witness thinks he did so; the 
paper witness refers to is that dated August 17, 1008, purporting to 
be a receipt by Staples for Fifteen thousand Dollars and stating the 
terms of the sale, which paper is produced and identified by the wit¬ 
ness. When that paper was signed neither witness nor Fox asked 
Staples to guarantee or warrant the boat and Staples did not tell 
them that he would neither guarantee or warrant her and would 
not recommend her in any respect—witness never heard him tell 
anyone that; did not tell witness on that occasion that he could get 
a boat builder or an engineer to examine her for himself. When 
the boat arrived at Quebec. Fox and witness did not get up and go 
out and order coal and water; neither witness nor Fox got any 
43fi barrels on deck at Quebec—the barrels were gotten at Mon¬ 
treal. Witness and Fox did not have breakfast on the boat 
at Quebec—witness went to the Chateau Frontenac and got break¬ 
fast there; did not breakfast on the boat and go up to the hotel to 
meet the ladies, but went because he was to meet Sperry there and 
to get mail and telegrams. 

Witness was never at the residence of Miss Bertha Young but took 
her home in his automobile one evening and did not go into the 
house—that was the only time he was there—made no note of the ad¬ 
dress; thinks it is between the fourteen hundred block and the 
eighteen hundred block on Seventeenth Street—thought it was the 
fourteen hundred block and thinks it still to his best recollection, 
about the eighth or ninth house from the corner, but that is too 
long ago for him to remember—lie can’t tell that. 

At Montreal Staples did not say to witness that he had said to 
him he did not know anything about the boat and witness did not 
hear any conversation in which Fox said he wanted a certificate of 
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her as a pleasure yacht instead of as a commercial boat and Davis 
did not make any such remark to witness or in his hearing—neither 
did Sperry suggest it so far as witness knows; witness heard no one 
suggest the change of the character of the boat and did not know 
anything about the change. 

Did not tell Staples that his wife was not going on this trip or 
that he had trouble with her; did not tell Staples that his wife had 
caught him in a compromising position. 

437 Staples told Fox in the hearing of witness when the trial 
of this case was begun last March that be would have Captain 

Davis here as a witness. Witness never told Staples that he and Fox 
had hired the crew of the vessel. When witness and Staples and Fox 
went to the Idler on Keeler s motor boat Staples did not tell witness 
or Fox in the hearing of witness to look the boat over from stem to 
stern and did not ask Carter to show them over the boat and Carter 
did not do so; Staples never said anything to witness or in his hear¬ 
ing about tearing up the papers when the leaking tank was discov¬ 
ered; Staples did not say to witness or in his hearing going over to 
the Idler in the motor boat “I don't recommend her in no way, shape 
or manner. I know nothing about her more than you do. There 
are boat builders here and engineers here. You had better get some 
one to examine her all over and if you want her for the price stated 
you can have her." Neither Fox nor witness told Staples on that 
occasion that they bad ridden on the boat and knew all about her 
and were satisfied. 

Witness was on the Idler the day of the boat races—it was Satur¬ 
day—he was at Alexandria Bay one Saturday, he thinks, in the sum¬ 
mer of 1908—arrived yn Sunday August ninth and left the follow¬ 
ing Thursday week. On the occasion of the boat races did not ask 
Davis about the different parts of the boat, the machinery, and go 
through the details; did not ask him any questions about the l>oat; 
did not say to Fox on that occasion “Join me in buving this 

438 boat, and did not tell Fox they could run her on the Dela¬ 
ware River as an excursion boat for two dollars a head; at 

that time you could not get two dollars a head for passengers on an 
excursion boat running fifty miles down from Philadelphia; on the 
occasion of the boat races witness did not go to tlie engine room and 
ask the engineer about the engines and machinery—was never down 
there. 

Did not tell Carter when the boat landed in New York that he had 
come down to pay off the men; did not tell him anything about pay¬ 
ing off or that he would pay off anybody that wanted to go off at that 
place—the subject of paying off was not discussed. Carter did not 
say to him at Philadelphia “You are the man that hired us. What 
is the reason you can't pay?” Doe* not remember whether he told 
Avery that he would run the Idler as a passenger boat out of Phila¬ 
delphia—did not tell him he would run her as a river passenger 
boat the same as she was on the St. Lawrence and neither witness 
nor Fox in his hearing told Averv that she was for inland service 
on the Delaware River. Witness did not admit at the Montreal meet¬ 
ing that Staples told him he knew nothing about the boat or to wait 
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until Sperry came and did not admit that Staples had told him to 
get anybody he wanted to look the hoat over before he bought her. 

Hid not tell Horace Brown that he was going to run the boat from 
Philadelphia to a club house sixty miles each way and does not know 
of any such club house; did not tell Brown that he wanted 

439 to get up parties to go south in the winter; did not tell Brown 
that he could not pay him and that he must look to Fox for 

his pay. Brown did not tell witness in Philadelphia that coming 
around the seams of the boat were open, but did say that witness and 
Fox were not such big fools as Staples and the rest thought they 
were. While the boat was coming around witness had several tele¬ 
grams from Dolan and a telephone conversation from Portland 
Maine—knew his voice and recognized it: received two telegrams, 
one to Philadelphia and one to New York; Dolan had both witness’ 
Philadelphia and his New York address. Witness identifies two tele¬ 
grams from Dolan sent from Bristol, one already offered in evidence 
in connection with the testimony of Dolan and incorporated in this 
bill of exceptions and the other now offered in evidence addressed 
“Hotel Belmont” and read to the jury as follows: “Received at the 
Northwest corner <>f 15th and Chestnut Streets Philadelphia. Bristol, 
Rhode Island. Pith. W. AY. Fmbenhauer 4*24 Perry Building Penn¬ 
sylvania. Leave Bristol arriving New York Thursday morning, 
yacht held up pump trouble. F. .T. Dolan,” and the second tele¬ 
gram was also handed the jury. 

On cross examination the witness testified, in substance, as fol¬ 
lows: AYitness is positive that the house of the young lady at which 
he stopped in Philadelphia was on North Seventeenth Street and 
thought it was in the fourteen hundred block—it looked like 1426 
but is not positive about that—that was probably about two years 
ago witness did not get out of his machine: it was after the 

440 transaction in Alexandria Bay in the summer of 1908—be¬ 
fore that had met the Indie*, but did not know where thev 

lived—met them with some friends at Kuegler’s restaurant on Chest¬ 
nut Street near Broad—met them about 1006 or ’7; had been to 
Connecticut before going to Thousand Islands and before going to 
Connecticut had met the ladies with Mr. Sperry, Mr. Pine and a 
Mr. Saunders and had a dinner; Sperry invited the ladies to come to 
the Hartford Yacht Club and witness told them he would keep in 
touch with them; wrote Miss Young and telegraphed her to call him 
up at Alexandria Bay, which she did: witness told her then that he 
was going to Quebec and asked her if she would like to go, telling 
her that Sperry and Saunders aiid others were going; she said she 
would let him know and when he arrived in Quebec she said she 
could not come. 

Never asked Capt. Davis any questions about the yacht at Alex¬ 
andria Bay, but asked him if he could take her to Philadelphia; 
went on a trip to Ogdensburg on the Idler but had no conversation 
with Davis about her on that trip. Had no knowledge of the prices 
for excursions on the Delaware River in 1908, except what he got 
from the papers and taking several trips down the river—knew the 
prices only from hearsay; they had no boats at that time running 
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between Lewes and Philadelphia and none running to Atlantic 
City; Tolchester Peach and Augustine Pier were places on the Dela¬ 
ware River to which excursions ran in 1908, leaving Philadelphia 
about eight o’clock in the morning and returning at nine at 

441 night—witness does not know the prices charged and cannot 
say whether Tolchester Beach was on the Delaware River; 

thinks it is a hundred miles from Philadelphia—thinks it is about 
a hundred miles from Philadelphia to Lewes, Delaware. 

At Alexandria Bay, when the leak was discovered in the tank, 
witness told Staples lie had invited some engineers to meet him at 
Quebec and Staples asked why he did not invite them to Alexandria 
Bay—Staples said “Why don’t you invite your engineer to come 
down here, he can look over the boat at the same time? \\ itness 
told him it would do no good a- his friend was a civil engineer; the 
boat had already been purchased when this conversation took place 
and nothing was said about waiting for the engineers to come to 
examine her; nothing was said about examining; the* civil engineer 
referred to was the man who did examine the boat or see her at 
Quebec and who made the statement upon which witness sent his 
telegrams to Staples; witness did not know when he invited him 
there that he knew anything about boats. \\ itness does not know 
whether the crew were hired to go to New York or Philadelphia, 
but knew they were to bring the boat to Philadelphia. 

Witness thinks Dolan is now in Boston—witness heard from him 
there about two weeks ago—he offered witness some bonds; witness 
had not arranged with Sperry to go on the trip, because he did not 
know he was going to buy a boat, but arranged with him bv 

442 wire to come to Quebec and go on the trip; he was also there 
on a business engagement. 

And further to maintain the issues on his part joined, the defend¬ 
ant, Fox offered himself as a witness in surrebuttal and testified, in 
substance, as follows: Has never been in Canada on the Idler on 
any of the trips he took at Alexandria Bay; it was after the refusal 
of witness and Lmbenhauer to take the boat when Staples was trying 
to persuade witness to pay the notes and not give him any trouble 
about it that he first said he had told witness he would pay him a 
commission if he would help sell the boat to Umbenhauer—said he 
had intended to do it; but did not say he had told witness that: he 
had not told witness anything about a commission and never spoke 
of it until after the trouble; the price of ten or twelve thousand 
dollars for the Idler was not given by Captain Davis to Umbenhauer 
in the hearing of witness and the prices of ten or twelve thousand, 
dollars were never discussed between Staples and witness or between 
Umbenhauer and Staples in the hearing of witness; asked with refer¬ 
ence to passing dining room table and saying that he wanted to buv 
the Idler witness says he never passed the dining room table; he ate 
at that table every meal while he was at the hotel—may have men¬ 
tioned that it was his intention to join Umbenhauer and purchase 
the Idler, but that was long after it had been discussed between 
Staples and witness—it was just a night or two before the contracts 
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were signed, if it was mentioned at all; Staples told witness 
448 that Uinbenliaiier had been a guest with Mr. Pine two years 
prior to that and that he judged he was an all right fellow 
and gave witness no advice about investigating; the occurrence testi¬ 
fied to by Staples and Clark in which Staples advised witness to m- 
cpiire about l inbenhauer and said he thought Umbenhauer was not 
responsible and when witness said if l inbenhauer wore a button or 
any one wore that button ami gave him the worst end of the poker 
or the dirty cud of the stick he would take it, never took place; it 
was after Staples came back to Washington alter the boat was pur¬ 
chased that he told witness he did not think Umhenhauer was re¬ 
sponsible; on the night on the boat, coming down the St. Lawrence 
River, Staples in his stateroom told witness that witness would some 
dav own the boat and that he did not think 1 inbenhauer would 
meet his part of the obligation, but he never in any way referred 
to the possibility of Umbenhauer being irresponsible, before the boat 
was purchased: Staples never said to witness or to l inbenhauer in 
his presence. ‘'If you are not satisfied with the boat get an engineer 
and boat builder and examine her for yourself in every way"—he 
.‘poke to Umbenhauer after the purchase of the boat when Umben¬ 
hauer spoke about inviting some engineers on the boat and Staples 
told him to have them come up there; Umbenhauer said that they 
were not marine engineers; that they were civil engineers; with that 
exception Staples never made any statement about their being satis¬ 
fied with the boat or having her examined, in the presence of witness 


or in his hearing; witness did not nor did Umbenhauer in 

444 his hearing, say to Staples they had ridden on the boat six 
or more times or any number of times and were perfectly 

satisfied with her and were going to take her; witness never rode on 
the boat but four times, and never made such a statement; Staples 
never did tell witness or Umbenhauer in his hearing that he would 
not guarantee or warrant the boat or recommend her; never did tell 
witness that lie must get a boat builder or engineer. 

When the notes and contract were signed a stenographer and 
telegraph operator was in one part of the office; Mr. Clark had his 
desk about ten feet from Staples’ desk and walked through when he 
was called and witnessed the paper; Mr. Warburton was fifteen or 
twenty feet from Staples' desk behind the cashier’s cage; on that 
occasion neither Umbenhauer nor witness said to Staples that they 
wanted him to warrant the boat, and Staples did not say that he 
would not warrant her, or that he knew nothing about her, or that 
witness and Umbenhauer knew as much about her as he did. Wit¬ 
ness did not say to Staples in the conversation on the way to Quebec 
that some women were coming on and his wife would raise Jessie 
it Staples was not on the boat—she has never raised Jessie in four¬ 
teen years; the women were mentioned in that conversation, but 
only in a casual way; witness told Staples, when he wanted to go 
away, that he had promised to go around and that Umbenhauer had 
invited some friends to go and Mrs. Fox and the children were com¬ 
ing on the boat at Castine Maine, and witness wanted him 

445 to come along and they would have a pleasant time; nothing 
was said about Staples being on board to keep Mrs. Fox from 
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being dissatisfied and witness did not tell him in that connection, 
or any other, that he could not afford to have trouble in his family. 
The barrels on the deck of the Idler were put on at Montreal; when 
witness and Uinl>enhauer got up at Quebec, in the morning, Staples 
had left the boat; at Quebec Capt. Davis asked witness to stop on his 
way up town at the coal yard and order coal; witness was not pack¬ 
ing his valise at half-past nine that morning; did not wake up until 
eleven o’clock; never saw Staples after he went to sleep the night 
before; did not tell Staples a telegram had come announcing that 
the ladies were sick and that the party was broken up and the boat 
going around without them; did not see Staples in Quebec at all; 
did not tell him at Quebec, or at any other place, that he need not 
make the trip and could go home. At the Montreal meeting, Sta¬ 
ples did not claim that he had told witness and Umbenhauer to get 
a boat builder and engineer and examine the boat or that he had 
told them at Alexandria Bay before they bought the boat that he 
did not know anything about her; witness did not tell Staples at 
the Montreal interview that he did not want to Welch and would 
pay his part; the word Welch was not used in connection with the 
boat at the Montreal meeting in any way; first heard the word used 
by Staples when he brought suit; Staples did not tell witness at 
Montreal that he had not made any representation that the 
44(> boat was seaworthy; witness did not say, at that meeting, that 
he wanted the certificate changed to a pleasure yacht so as 
not to be troubled by inspectors—knew nothing about being trou¬ 
bled by inspectors; heard, for the first time, when they testified at 
this trial, that there was a difference between a commercial vacht 
and a pleasure yacht about trouble with inspectors; at that meeting 
Davis did not say anything about changing the boat from a rom- 
mercial to a pleasure yacht, to the knowledge of witness, and if 
Sperry suggested it, did not hear it—nobody said anything in the 
hearing of witness about there being greater leniency shown a 
pleasure yacht in the matter of entering and clearing. It is not true 
that witness asked Staples not to discount his notes in the Columbia 
Bank—he asked him not to discount them at all in any bank. Wit¬ 
ness was present at the taking of Dolan’s deposition and Staples said 
to Dolan that he would have Davis in Washington when the trial 
came off; also that he would have all the members of the crew ; when 
this case was on, in March, he asked Staples if Capt. Davis would be 
here and Staples said he would—said he would have him here when 
he wanted him; on April twelfth last, before this trial l>egan Staples 
told witness at the Biggs House, that he would have Davis and all 
the members of the crew here when the time came; witness has seen 
three of the crew here—Tohn Carter and Horace Brown, and Sweet, 
who was not put on the stand; saw Sweet several times here at the 
former trial in March and has seen him here and spoken to 
447 him during the present trial. Witness did not, nor did Um¬ 
benhauer in his presence or hearing, tell Staples that he and 
Umbenhauer had hired the crew; was not present when Brown was 
hired by Umbenhauer and did not come up to Brown and Umben¬ 
hauer at the Thousand Island House when they were talking about 
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were signed, if it was mentioned at all; Staples told witness 

443 that Unibenliauer had been a guest with Mr. Pine two years 
prior to that and that lie judged he was an all right fellow 

and gave witness no advice about investigating; the occurrence testi¬ 
fied to by Staples and Clark in which Staples advised witness to in¬ 
quire about Umbenhauer and said he thought Unibenliauer was not 
responsible and when witness said if Umbenhauer wore a button or 
any one wore that button and gave him the worst end of the poker 
or the dirty end of the stick he would take it, never took place; it 
was after Staples came back to Washington after the boat was pur¬ 
chased that he told witness he did not think Umbenhauer was re¬ 
sponsible; on the night on the boat, coming down the St. Lawrence 
Liver, Staples in his stateroom told witness that witness would some 
day own the boat and that he did not think Umbenhauer would 
meet his part of the obligation, but he never in any way referred 
to the possibility of Umbenhauer being irresponsible, before the boat 
was purchased; Staples never said to witness or to Umbenhauer in 
his presence, “If you are not satisfied with the boat get an engineer 
and boat builder and examine her for yourself in every way”—he 
spoke to Umbenhauer after the purchase of the boat when Umben¬ 
hauer spoke about inviting some engineers on the boat and Staples 
told him to have them come up there; Umbenhauer said that they 
were not marine engineers; that they were civil engineers; with that 
exception Staples never made any statement about their being satis¬ 
fied with the boat or having her examined, in the presence of witness 
or in his hearing; witness did not nor did Umbenhauer in 

444 his hearing, say to Staples they had ridden on the boat six 
or more times or any number of times and were perfectly 

satisfied with her and were going to take her; witness never rode on 
the boat but four times, and never made such a statement ; Staples 
never did tell witness or Umbenhauer in his hearing that he would 
not guarantee or warrant the boat or recommend her; never did tell 
witness that lie must get a boat builder or engineer. 

When the notes and contract were signed a stenographer and 
telegraph operator was in one part of the office; Mr. Clark had his 
desk about ten feet from Staples’ desk and walked through when he 
was called and witnessed the paper; Mr. Warburton was fifteen or 
twenty feet from Staples’ desk behind the cashier’s cage; on that 
occasion neither Umbenhauer nor witness said to Staples that they 
wanted him to warrant the boat, and Staples did not say that he 
would not warrant her, or that he knew nothing about her, or that 
witness and Umbenhauer knew as much about her as he did. Wit¬ 
ness did not say to Staples in the conversation on the way to Quebec 
that some women were coming on and his wife would raise Jessie 
it Staples was not on the boat—she has never raised Jessie in four¬ 
teen years; the women were mentioned in that conversation, but 
only in a casual way; witness told Staples, when he wanted to go 
away, that he had promised to go around and that Umbenhauer had 
invited some friends to go and Mrs. Fox and the children were com¬ 
ing on the boat at Castine Maine, and witness wanted him 

445 to come along and they would have a pleasant time; nothing 
was said about Staples being on board to keep Mrs. Fox from 
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being dissatisfied and witness did not tell him in that connection, 
or anv other, that he could not afford to have trouble in his family. 
The barrels on the deck of the Idler were put on at Montreal; when 
witness and Umbenhauer got up at Quebec, in the morning, Staples 
had left the boat; at Quebec Capt. Davis asked witness to stop on his 
way up town at the coal yard and order coal; witness was not pack¬ 
ing his valise at half-past nine that morning; did not wake up until 
eleven o’clock; never saw Staples after he went to sleep the night 
before; did not tell Staples a telegram had come announcing that 
the ladies were sick and that the party was broken up and the boat 
going around without them; did not see Staples in Quebec at all; 
did not tell him at Quebec, or at any other place, that he need not 
make the trip and could go home. At the Montreal meeting, Sta¬ 
ples did not claim that he had told witness and Umbenhauer to get 
a boat builder and engineer and examine the boat or that he had 
told them at Alexandria Bay before they bought the boat that he 
did not know anything about her; witness did not tell Staples at 
the Montreal interview that he did not want to Welch and would 
pay his part; the word Welch was not used in connection with the 
boat at the Montreal meeting in any way; first heard the word used 
by Staples when he brought suit; Staples did not tell witness at 
Montreal that he had not made any representation that the 

446 boat was seaworthy; witness did not say, at that meeting, that 
he wanted the certificate changed to a pleasure yacht so as 

not to be troubled by inspectors—knew nothing about being trou¬ 
bled by inspectors; heard, for the first time, when they testified at 
this trial, that there was a difference between a commercial vacht 
and a pleasure yacht about trouble with inspectors; at that meeting 
Davis did not say anything about changing the boat from a com¬ 
mercial to a pleasure yacht, to the knowledge of witness, and if 
Sperry suggested it, did not hear it—nobody said anything in the 
hearing of witness about there being greater leniency shown a 
pleasure yacht in the matter of entering and clearing. It is not true 
that witness asked Staples not to discount his notes in the Columbia 
Bank—he asked him not to discount them at all in any bank. Wit¬ 
ness was present at the taking of Dolan’s deposition and Staples said 
to Dolan that he would have Davis in Washington when the trial 
came off; also that he would have all the members of the crew; when 
this case was on, in March, he asked Staples if Capt. Davis would be 
here and Staples said he would—said he would have him here when 
he wanted him; on April twelfth last, before this trial l>egan Staples 
told witness at the Riggs House, that he would have Davis and all 
the members of the crew here when the time came: witness has seen 
three of the crew here—John Carter and Horace Brown, and Sweet, 
who was not put on the stand; saw Sweet several times here at the 
former trial in March and has seen him here and spoken to 

447 him during the present trial. Witness did not, nor did Um¬ 
benhauer in his presence or hearing, tell Staples that he and 

Umbenhauer had hired the crew; was not present when Brown was 
hired by Umbenhauer and did not come up to Brown and Umben¬ 
hauer at the Thousand Island House when they were talking about 
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Brown being hired to cook; told Brown on the St. Lawrence River 
that he had not expected, when he went fishing with him, that 
Brown would be cook on the yacht—never saw Brown talking to 
Unibenhauer in Alexandria Bay; and said “I don’t know anything 
about the boat. I don’t recommend her; I don’t warrant her; you 
can take her or leave her; at Alexandria Bay Staples never came up 
and spoke of the boat while Unibenhauer and Brown and witness 
were talking about Brown going as cook; was never in that com¬ 
pany in Alexandria Bay in his life—no such conversation ever 
took place that he ever heard of. When witness went to the Idler 
in Keeler’s motor boat, it was the day after the boat was sold' and 
Staples did not say in his presence; “I know nothing about the 
boat; I do not warrant her or recommend her, you know as much 
about her as I do; vou can have her examined by a boat builder 
or an engineer, there she is, you can take her or leave her.” Did 
not say “We have ridden on her and we know about her, we are 
satisfied and we will take her”—Staples did not sav when they got 
oil* Keeler’s boat and went on the Idler; “I don’t know anything 
about this boat and I do not warrant her; I do not recommend her; 

there she is; you can take her or leave her, or you can have 
44<S her examined by boat builders and engineers”. Witness did 
not say nor did L T mbenhauer “We have ridden on her and 
know all about her and are satisfied with her; we will take 
her.” It is not true that Staples, standing in front of the 
Thousand Island House, near the dock, when Keeler was 
present, said he did not know about the boat and would 
not warrant her or recommend her and it is not true that wit¬ 
ness or Umlienhauer said at that time they had ridden on the boat 
knew all about her and were satisfied and were going to take her; 
when witness went to the Idler on Keeler’s motor boat, Staples did 
not ask Carter to show him and Unibenhauer about the boat; Carter 
went down in the galley lifted the lloor where the water tanks were 
leaking, but did not show any other part of the boat to witness; 
did not come out of the hatchway at all and Unibenhauer did not go 
down. Staples did not, when the leak was reported, say a word about 
tearing up the papers—he said he would have the boat put in good 
shape. Witness did not say, at the Montreal meeting, that Staples 
had done more than he had agreed to; had had the tanks fixed. The 
boat races sjioken of by the witnesses, were on Saturday August the 
15th; the papers were signed on Monday evening two days after 
this; during that two days, witness may have passed bv the table 
and said “I want to buy the boat”, but Staples did not tell him dur¬ 
ing that period that he had better investigate Umbenhauer and there 
was no talk at the hotel in which Staples told him he would not 
recommend the boat and Staples did not say in that period, 
*1 \ old boy ha\ e you inquired about Umbenhauer”— 

never called witness “Foxy old boy” in his life, and made no 
such statement as that; Staples did not tell witness that he knew 
nothing about the boat more than witness did; but on the contrary 
told him he did. Witness was not flipping quarters on the yacht on 
the day of the boat races—never did in his life; Umbenhauer did 
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not on that occasion say “Fox come and join me in buying this boat” 
—he had spoken of it long before that; he did not say we can run her 
fifty miles to the Club house below Philadelphia and make two trips 
a day and make her pay and coin money, or that they could get two 
dollars a head for taking the fifty mile trip down the Delaware; at 
the time of the boat races the negotiations for the purchase of the 
yacht were about closed and witness and Umbenhauer never rode 
on her after that until they bought her. 

Staples did not ask witness at Quebec why he was packing up; 
witness did his packing on the dining room table in the saloon; 
looking down the hatchway from the deck it was absolutely impos¬ 
sible to see over about two feet of the floor of the dining room, be¬ 
cause the steps were so steep—the table where witness was packing 
was twelve or fourteen feet from the foot of the hatchway and no 
person standing on the deck could have seen in. 

When Avery and Staples came to see witness in Washington 
witness had had no information about the boat or her journey 
around, except that he had sent Davis three hundred dollars, 

450 and had had a telegram from, Umbenhauer of his treatment 
in New York City and a telegram from Davis saying he 

would be in Philadelphia on a certain day; witness got his first 
knowledge that the boat was in Philadelphia through a telegram 
from Davis and it was a day or two after that when Averv and 
Staples called, when they called witness had no information about 
any difficulty of the boat making the voyage or about the boat her¬ 
self. It may be that witness said at that interview, that Staples had 
done all he promised to do—as far as witness knew he had done so 
up to that time; it was two or three days after this interview that 
witness went to Philadelphia; when he got to Philadelphia and 
went on the boat at Cooper’s Point, Camden, he saw and spoke to 
engineer Carter, who said he had a very hard and unsafe voyage, 
coming around and would not go over it again for any amount of 
money—that nothing would pay him to go on the trip again on that 
boat. 

Witness did not tell Avery, nor did Umbenhauer in his presence, 
that they had taken the boat to run as a passenger boat out of 
Philadelphia on the Delaware River as a river passenger boat and 
were going to use her as an inland boat, the same as she was on the 
St, Lawrence River, or that they were buying her to use on the 
Delaware River as an excursion boat. 

Witness was then asked the following question “What did you 
tell him ihWiat regard?” Plaintiff’s counsel objected to the question 
on the ground that it was not proper surrebuttal and had 

451 been gone into fully in the examination of this witness in 
his former examination, but on the ground that Staples had 

undertaken to say what Umbenhauer and Fox told him about the 
use of the boat, and that the defendant had a right to testify what 
the conversation was the Court overruled the objection and plain¬ 
tiff’s counsel prayed an exception, which was duly allowed by the 
Court and the witness answered as follows: “That the boat was go¬ 
ing to be kept at the Philadelphia Yacht Club on the Delaware 
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River, and run excursions for pus engers to Lewes Delaware and 
Atlantic Citv and Cape Mav—alone; the coast of the Atlantic 
Coast.” 

Witness further testified, in substance, as follows: Did not tell 
Brown at Montreal or at any other place that he wanted him to get 
the host bedding for the ladies—the ladies were not mentioned in 
that connection; at Quebec Umbenhauer left the boat, before wit¬ 
ness awaked and witness walked awav from the boat bv himself— 

«y 

never left the boat in a cab in his life. Witness saw Brown at 
Camden and may have told him he was willing to pay his half 
and did tell him that he was going up to see Umbenhauer about 
it — had not had a chance to talk thoroughly with Umlien- 
hauer at the time he went to the boat and did not know of the 
unsatisfactory conditions, except what Carter and Brown told him; 
Brown told him at this time that they had had a “TIell of a time” and 
that ho thought the ship would split in half on the voyage around. 
Witness never made a trip to Ogdensburg on the Idler with 

452 Warburton and Thompson on the boat—made one trip there 
and neither of them was on the boat, at the time. 

On cross-examination the witness testified, in substance, as fol¬ 
lows: Knew Warburton as the clerk at the Hotel—he was stand¬ 
ing right behind the desk when the notes were signed; thinks they 
were in the room fifteen or twenty minutes when the papers were 
signed; Staples had the contract typewritten and the notes were 
already drawn; Warburton was between the safe and his desk and it 
was the busy time in the evening at the bar and lie took in money 
across there,—they passed the money from the bar through to the 
cashier, Warburton was standing—did not notice his position—he 
was at that end of the counter and witness does not know whether 
he talked to anybody during that fifteen minutes; during the sum¬ 
mer of 190S did not take any meals at the same table with Umben- 
hauer—took all his meals at the table occupied by Staples—may 
have mentioned purchasing the boat at this table, not while passing 
it—never passed it; witness occupied one end of the table and Col. 
Staples the other; does not know how long the boat races lasted— 
it was Saturday when he was out; was on the bridge of the Idler 
on this occasion and was not engaged pitching quarters and didn’t 
see any going on at all; knows the witness Thompson, but he was 
not there—never saw him except in the store and in the lobby of 
the hotel in his life; did not see Clark up there that day—though 
he may have been there; Warburton may have been there, 

453 but witness does not remember seeing him; there was room 
up there for only six people, comfortably. Witness’ house 

address in Washington in the summer of 1908 was 1018 Twenty- 
ninth Street, N. W., his office address is the northwest corner of 
Fourteenth and New York Avenue, N. W. 

The opening into the hatchway on the Idler, of which witness 
spoke was about thirty-two inches wide by twenty-four inches deep— 
that was the only hatchway to get to the saloon; there was a sky¬ 
light, but that was not an opening through which you could con- 
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veniently see into the cabin—you could see by stooping in a cer¬ 
tain position. 

Witness has his attention called to his affidavit of defense and 
testifies that he gave his counsel information from which it was 
prepared; that he does not know what his counsel knew about it 
outside of what witness told him; having his attention directed to 
the statement in the affidavit of defense that he learned the boat had 
been lengthened, witness testified, in substance, that he learned it 
from the pilot who brought her from Ogdensburg to Montreal; 
learned the boat had been lengthened from a ninety-foot boat to 
a one hundred and twentv-six foot boat and had been offered for 

1/ 

sale at Eight Thousand Dollars. 

Witness was then asked “Do you remember to have said in the 
affidavit, ‘It was found necessary to bring her around by the canals 
instead of by the Atlantic Coast, because of her said structural weak- 
ness and sagged condition/ did you say that?” and witness 

454 answered that he had no doubt that he had said it and was 
then asked “I assume that you expected to prove that or that 

you would not have put it in here?” Defendant’s counsel objected 
on the ground that the question was whether he had learned that 
and the Court sustained the objection, whereupon plaintiff’s counsel 
prayed an exception, which was duly allowed by the Court. 

Witness remembers to have said in his affidavit of defense, “the 
third or last maturing of the said promissory notes, is the note 
sued upon in this case and was endorsed by said Staples to the plain¬ 
tiff. but as I am informed, and believe and expect to be able to 
prove at the trial, the plaintiff is not an innocent holder without 
notice, thereof, but had occasion to know and did in fact know 
when he took the said note, that the parties thereto prior to the said 
Staples would contest its validity; that its endorsement to him was 
for the purpose, acceded and agreed to by him of having suit 
brought by him thereon after its maturity, against the defendants, 
so as to cut off their defenses, but not against the said Staples’*— 
that he expected to prove that and thinks he has—put it in the 
affidavit, because he expected to prove it. Plaintiff’s counsel read 
to witness from the affidavit the following “That thereupon, as I 
am informed, believe and expect to be able to prove at the trial, 
the said Staples caused the Captain and crew of the said yacht to 
libel her for their alleged wages and a sale of her to be had under 
the said libel” and also the following “That on her said trip 

455 it transpired that the said boat was not a sea-going vessel 
or equipped for or capable of sendee upon the ocean, that as 

originally built she was about ninety feet in length, had been 
lengthened amidships into a boat of one hundred and twenty-six 
feet, which lengthening had been done in such a manner that she 
sagged in the middle and was so weakened at said point as to be 
unsafe, dangerous and incapable of being used upon the ocean.” 
Plaintiff’s counsel offered in evidence all the parts of said affidavit 
above quoted. 

Plaintiff’s counsel offered in evidence the whole of the affidavit 
of defense in the case of the First National Bank of Dexter, New 
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York, against Fox and Umbenhaner, No. 51,443, and the same was 
read by the witness and then read by counsel to the jury as follows: 

State of New York, 

Count a of New York, as: 

I, Edmund K. Fox, on oath say that I am one of the defendants 
in the suit brought by First National Rank, of Dexter, New York, 
against William \Y. Umbenhauer and Edmund K. Fox, No. 51443 
on the Law side of the Supreme Court of the District of Columbia; 
that the promissory note sued upon by the plaintiff in said cause was 
made by the defendant Umbenhauer to the order of this defendant, 
and was by this defendant endorsed “Pay to 0. G. Staples,” and not 
otherwise and the plaintiff is the holder of the said promis- 

456 sory note, if holder at all, under the said restricted endorse¬ 
ment only; that the said promissory’ note was given as part 

of the consideration for the sale by the said Staples to the said Um- 
benhauer and this defendant of a yacht owned by the said Staples, 
namely the vacht Idler, which said sale was made by the said 
Staples to the said Umbenhauer and this defendant for the price of 
Fifteen thousand dollars ($15,000.00) upon the faith of the repre¬ 
sentation, which was then and there made to them by the said 
Staples that the said yacht was sea-wortliy, had all the required 
equipments, and was, in every way sufficient for the pur|K)se of serv¬ 
ice upon the ocean, and, further that she was in shape for coast 
trade, would carry two hundred and fifty passengers, and would pass 
the necessary official inspection at Philadelphia for use as a com¬ 
mercial boat, for which purpose, as the said Staples well knew, the 
said Umbenhauer and this defendant were purchasing her; that 
neither the said Umbenhauer nor this defendant had any expert 
knowledge of yachts, their construction, sufficiency or equipment 
and were known by the said Staples to be without such knowledge, 
and the said sale was made by him to said Umbenhauer and this 
defendant with the knowledge upon his part that the said purchase 
was made solely upon the faith of his said representations, the en¬ 
dorsement of the said promissory note to him in its said non-nego- 
tiable form being expressly made, and accepted by him in 

457 that form, for the protection of the purchasers in case the 
said representations should prove to be inaccurate; that the 

said sale was made at the Thousand Islands, where the yacht then 
was, from which point the said Staples undertook to have her 
brought to the port of Philadelphia; that, on her said trip, it tran¬ 
spired that the said boat was not a sea-going vessel, or equipped for 
or capable of service upon the ocean; that, as originally built, she * 
was about ninety feet in length, had been lengthened amidships, 
into a boat of 126 feet, which lengthening had been done in such 
a manner that she sagged in the middle, and was so weakened at said 
point as to be unsafe, dangerous and incapable of being used upon 
the ocean; that, in consequence, her voyage from the Thousand 
Islands to Philadelphia, required thirty days, instead of ten days, 
the utmost limit required for such a voyage in the case of a sea¬ 
worthy boat, and, moreover, it was found necessary to bring her 
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around by the canals instead of by the Atlantic coast; because of hed 
said structural weakness and sagged condition, and, upon her arrival 
at Philadelphia, the official inspectors forbade her use for naviga¬ 
tion on the waters of that district, for the purpose of navigation upon 
which waters, the said purchase was made, as was well known by the 
said Staples at the time thereof; that immediately thereupon the 
said I mhenhauer, on behalf of himself and of this defend- 
458 ant, notified the said Staples, to wit, on or about the *28th 
day of September, 1908, that the said yacht had been ascer¬ 
tained to be unseaworthy, unable to carry two hundred and fifty 
passengers, incapable of use for commercial purposes, and not in 
shape for coast trade, and that the representations of the said Staples, 
upon the faith of which the said purchase had been made and the 
promissory note in suit had been given, had, accordingly, not been 
fulfilled, and that the said yacht was subject to his demand; that, 
thereupon, as this defendant is informed, and believes, and expects 
to be able to prove at the trial, the said Staples caused the captain 
and crew of the said yacht to libel her for their alleged wages, and 
a sale of her to be bad under the said libel, at which sale said Staples 
caused her to be bought in for himself, though in the name of an¬ 
other. for a small sum of money, to wit, for the sum of about Three 
thousand Dollars ($3,000.00). and has ever since continued to be 
in possession of the said yacht as her owner; that the consideration 
for which the said promissory note was given has wholly failed, and 
this defendant is not indebted to the plaintiff in the sum in his 
declaration named, nor in anv other sum whatsoever. 

(Signed) EDMUND K. FOX. 

Subscribed and sworn to before me this Fifteenth day of April, 
A. D. 1909. 

[seal.} (Signed) 0. J. FOR AN, 

Com’r of Deeds, City of New York. 


459 Being further interrogated with respect to said affidavit 

of defense witness testifies in substance, that it is true that 
Staples undertook to have the Idler brought from Thousand Islands 
to Philadelphia—it was his crew and his captain and witness and 
Umbenhauer were to pay the expenses except the Captain’s; Capt. 
Davis told witness that it was necessary to bring the boat by the 
canals instead of by the Atlantic Coast; witness is fairly familiar 
with the geography of the Atlantic Coast from the Gulf of St. Law¬ 
rence to New York, but has llever been over the entire course. He 
knows of no canal through which she passed on that trip,—she did 
not; witness said in his affidavit “Upon her arrival at Philadelphia 
the official inspectors forbade her use for navigation on the waters 
of that district for the purpose of navigation upon which waters the 
said purchase was made” and meant by that, along the coast to At¬ 
lantic City and Cape May and Lewes Delaware and around within 
fifteen to fifty miles of the mouth of Delaware Bay. 

On re-direct examination the witness testified, in substance, as fol¬ 
lows : That he went to the boat races on one day only; that he did 

29—2437a 
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not tell Brown that he was “A God damned liar and that witness was 
going to get even with him before he left the city” witness saw 
Brown on the wav to the lunch room and Brown said “Haven’t I 
told the truth?” and witness said “What a big liar you are” and 
kept on walking; that Brown began the conversation; that Brown 
met witness in the hall of the Court House and asked where 

460 his office was—said he saw witness had moved and witness 
told him where his new offices were and gave him a card and 

told him if he was up that way he would like to see him—that was 
before he testified in the case. Witness has his attention called to 
the letter of September 18, 1908, from him to Captain Davis, already 
in evidence and incorporated in this hill of exceptions and testifies 
that at the time of the date of the letter lie had no knowledge of the 
experience of the l>oat in coming around. 

On re-cross examination the witness testified in substance, as fol¬ 
lows: Did not notice anyone near when he spoke to Brown on the 
way to the lunch room; did not speak to Brown loud and did not say 
anything to Brown about “Wait until you got him on cross examina¬ 
tion” or anything of that kind. 

Thereupon defendant's counsel rested his case. 

Whereupon, further to maintain the issue on his part joined, the 
plaintiff called as a witness in reply to the testimony in surrebuttal, 
Benjamin F. Perkins, theretofore sworn and examined as a wit¬ 
ness for plaintiff, who further testified, in substance, as follows: 

The opening over the stairway or companion-way of the Idler 
through which the cabin is reached he should think was about 
twenty-six or twenty-eight inches wide and about three feet long, 
lengthwise of the boat; a person standing on the deck could see into 
the cabin pretty well towards the bulkhead and could see all over 
the table. 

461 On cross-examination the witness testified in substance, 
that he should say there are five or six steps in the companion- 

way—that he doesn’t know’ how many there are, there are generally 
about 5 in a yacht of that kind; thinks the cabin is about seven feet 
but would not say there are seven steps—thinks there are five or six, 
though not positive; from the bottom step to the bulkhead is about 
ten feet. 

And further to maintain the issues on his part joined, the plain¬ 
tiff called as a witness in reply to the testimony in surrebuttal, Ed¬ 
win S. Clark, heretofore sworn and examined as a witness for 
plaintiff, who was asked to state at what table defendant Fox took 
his meals when at the Thousand Island House in the Sommer of 
1908, whereupon defendant’s counsel stated on the record that it 
has been testified by this witness and two others that he had to pass 
the table at which witness and Staples took their meals to reach his 
own, and the witness was not further examined. Thereupon plain¬ 
tiff rested his case. * 

And the foregoing was all the testimony offered on behalf of the 
plaintiff and the defendant. Whereupon, and at the close of the 
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testimony, the plaintiff moved the Court to direct a verdict in his 
favor upon all the grounds stated in support of similar motion made 
by them at the close of defendant’s testimony in chief, and the fur¬ 
ther ground that there is no evidence tending to prove that the 
plaintiff is other than an innocent holder for value, suing 

462 bona # fide for his own benefit, which motion was by the Court 
overruled and exception taken by plaintiff’s counsel and al¬ 
lowed by the Court. 

Thereupon, counsel for the plaintiff requested the Court to give 
the jury the following instruction: 

I. 

The jury are instructed to render a verdict in favor of the plain¬ 
tiff for the amount claimed in the declaration. 

The instruction being asked for upon all the grounds made for a 
like instruction at the close of the defendant’s evidence in chief, 
hut the Court refused to give the instruction, to which ruling coun¬ 
sel for the plaintiff duly excepted and the exception was duly al¬ 
lowed by the Court. 

Thereupon, counsel for the plaintiff requested the Court to give 
the jury the following instruction and the Court granted the re¬ 
quest. 

II. 

It being admitted by the defendant that he executed the promis¬ 
sory 7 note sued on and the contracts purporting to bear his signature 
which are in evidence dated respectively August 17, 1908, and Aug¬ 
ust 27, 1908, the jury are instructed that upon said note and con¬ 
tracts the plaintiff is entitled to recover the amount claimed in the 
declaration in this case unless the jury are satisfied by a 

463 fair preponderance of the evidence that the sale of the yacht 
“Idler” to the defendant and Umbenhauer was induced by 

fraudulent representations as the same are hereafter defined by the 
Court. 

Thereupon, counsel for the plaintiff requested the Court to give 
the jury the following instruction: 

III. 

Upon the undisputed evidence in this case, the jury are instructed 
that the legal title to the yacht “Idler” was vested in the defendant 
and said Umbenhauer on the 18th day of August, 1908. 

To which instruction the defendant objected on the ground that 
it was immaterial, that it could not enlighten the jury at all in 
reaching a conclusion, and that, if the defendant’s theory of the case 
is correct, the instruction ignored the fact that nothing more than 
a technical legal title vested, subject to disaffirmance upon discovery 
of the fraudulent representations and that the prayer would tend to 
mislead and the Court refused to give the instruction, to which ruling 
counsel for the plaintiff duly excepted and the exception was duly 
allowed by the Court. 
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Thereupon, counsel for the plaiutifl requested the Court to ghc 
the jury the following instruction: 


IV. 


The jury are further instructed that upon the undisputed evi¬ 
dence in this case the legal title to said yacht “Idler,” which was 
vested in the defendant and said l mbenhauer, was never 
4(34 divested until the “Idler” was sold at the sale made hy the 
United States Marshal in Philadelphia referred to in the evi¬ 


dence. 

To which instruction the defendant objected on the ground that if 
the boat was sold under misrepresentations as claimed, when Um- 
benhauer notified Staples by his letter of September 28th, before 
the sale, that the boat was rejected, and to come and get her, the 
title ended there; and the Court refused to give the instruction, to 
which ruling counsel for the plaintiff duly excepted and the excep¬ 
tion was duly allowed bv the Court. 

«/ • 


Thereupon, counsel for the plaintiff requested the Court to give 
tlie jury the following instructions numbered five and seven and the 
Court granted the request: 

V. 

No statement or representation if any made by Orren G. Staples 
to the defendant or to said Umbenhauer or both of them before the 
signing of the note sued on, which was merely the expression of 
his opinion as to the condition of the yacht “Idler” or as to her 
capabilities or as to the sufficiency of her equipment, would be such 
a misrepresentation as would justify the purchasers in refusing to 
pay the note sued upon. 

VII. 

No statement or representation regarding the yacht “Idler” made 
by said Staples to the defendant or to said Umbenhauer or 
4(35 both of them before tlTe signing of the note sued on would 
justify them in refusing to pay the note if at the time such 
statement was made or afterwards and before the note was signed 
said Staples informed them that he would not guarantee or war¬ 
rant the boat and also told them, in substance, that he knew no 
more about her than they did, and advised them before purchasing 
to have her examined by experts selected by themselves. 

Thereupon, counsel for the plaintiff requested the Court to give 

the jury the following instruction: 

% 

VIII. 

If the jury are satisfied by a fair preponderance of the evidence 
that the defendant was informed at or before the Montreal confer¬ 
ence which was held on the 27th day of August, 1908, that the 
“Idler” could not lawfully be permitted to proceed on her trip to 
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Philadelphia as a passenger vessel because she had not the equip¬ 
ment required by law for a sea-going passenger vessel, and that after 
being so informed he himself signed the papers in evidence purport¬ 
ing to l>ear his signature authorizing that her enrollment and cer¬ 
tificate of inspection be changed from that of a commercial vessel 
to that of a pleasure yacht, then the jury are instructed that he was 
not justified in refusing to pay the note sued upon by any represen¬ 
tation that may have been made to him, or to said Umbenhauer, by 
said Staples as to the qualification of the “Idler” for sea-going pas¬ 
senger service before the signing of such papers. 

466 To which instruction the defendant objected that accord¬ 
ing to the testimony of the plaintiff’s own witnesses who 

claimed that the defendant was notified at all, he was told that 
the change was «so that they could avoid inspection troubles, and, 
further, that there was no evidence of such paper as is referred to 
in the instruction, and certainly none of a certificate of inspection; 
that the papers were merely with reference to the surrender of the 
enrollment; and the Court refused to give the instruction, to which 
ruling counsel for the plaintiff duly excepted and the exception was 
duly allowed by the Court. 

Thereupon, counsel for the plaintiff requested the Court to give 
the jury the following instruction: 

IX. 

If the jury are satisfied by a fair preponderance of the evidence 
that before or during the Montreal conference, which was held on 
the 27th day of August, 1908, the defendant was informed that the 
“Idler” was hogged and was not a safe boat for service on the ocean, 
and after being so informed he signed the contract of that date in 
evidence, with the understanding on his part and on the part of 
said Staples that that contract expressed the whole agreement of the 
parties in reference to the obligations imposed upon said Staples 
by any statements or representations which said Staples had made 
prior to the sale as to the condition of the yacht, then the jury are 
instructed that if they further find from the evidence that 

467 said Staples has complied with all the obligations which are 
imposed upon him by said written contract of the 27th day 

of August, 1908, such representations are to be disregarded by the 
jury in the further consideration of the case. 

In asking for this instruction, counsel for plaintiff stated to the 
Court that it was based upon certain evidence given by the defend¬ 
ant Fox on cross-examination, when he was on the stand as a witness 
in his own behalf, and counsel for plaintiff read to the Court from 
the stenographer’s transcript, the part of the evidence of the defend¬ 
ant Fox referred to, reading from page 558 of the reports as follows: 

By Mr. Darlington: 

Q. You may state to the Court and jury what occurred. A. 
When Colonel Staples agreed that he would be liable for the lives 
of the sailors, and the liability that the boat would make the trip 
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from Quebec to Philadelphia, Pennsylvania, T considered that when 
that was put into writing, that there was nothing further needed 
to be expressed, so far as her seaworthiness was concerned than what 
was expressed in the contract—when he took that res|>onsibility on 
himself. And further, when he agreed to acquire the proper papers 
which he stated he would furnish to get her to Philadelphia, I 
believed that if he gave papers to bring her down the St. Lawrence 
and along the Atlantic Coast and up the Delaware to Phila- 

408 delphia. that we could get papers to take her out of Phila¬ 
delphia and take her anywhere in the world that we wanted 

to go with her. if she could take that much of an ocean voyage; and 
T considered that that contract covered those points in every detail.” 

To which instruction the defendant objected that it required the 
jury to inquire whether the Montreal contract expressed the full 
agreement of the parties with reference to the obligations upon 
Staples bv any statements or representations made by him prior 
to the sale: that there was not only no eyidence that it was intended 
to do that, but on the contrary the paper itself shows that it left 
the old contract in full force, unaffected by it. and for the further 
reason that, if there were any such question it would be one for 
the Court and not for the iurv; and for the further reason that the 
testimony of the witness Fox was just the opposite of that which 
was contended from it and the Court refused to give the instruction, 
to which ruling counsel for plaintiff duly excepted and the excep¬ 
tion was duly allowed by the Court. 

• * 

Counsel for the plaintiff thereupon reouested the Court to give the 
iurv the following instructions numbered ten and eleven, which 
reouest was granted. 

X. 

Even if the jury shall be satisfied by the evidence that 

409 l*efore the contract in evidence dated the 27th day of August, 
1908. was signed, the defendant and his associate Umben- 

hauer had l>een informed by Orren G. Staples that the yacht “Idler” 
was seaworthy and was properly equipped for passenger service on 
the ocean and that such representations were not true, the jury are 
further instructed that if they are satisfied by the evidence that the 
defendant and said Umbenhauer by the exercise of ordinary care 
and diligence would have ascertained the condition of the yacht 
in that res{>ect before ihe said contract of August 27th, 1908, was 
signed and delivered, (then the jury are instructed that such rep¬ 
resentations alone would not justify the defendant in refusing to 
pay the note in suit). 

XI. 

The jury are instructed that the fact that Orren G. Staples either 
in person or through others acting for him purchased the yacht 
“Idler” at the United States Marshaks sale at Philadelphia in Octo¬ 
ber, 1908, does not in any degree affect the liability of the defendant 
upon the contracts in evidence signed by him dated respectively 
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August 17, 1908, and August 27, 1908, or upon the note sued on 
in this case. 

Counsel for plaintiff asked the Court to give the jury the fol¬ 
lowing instructions, numbered twelve to nineteen, inclusive, and 
said that in asking for them they relied upon Section 4490 of the 
Revised Statutes of the United States, which is as follows: 

470 “Every sea-going steamer, and every steamer navigating 
“ the great northern or northwestern lakes, carrying pas- 

“ sengers, the building of which shall be completed after the twenty- 
“ eighth day of August, eighteen hundred and seventy-one, shall 
“have not less than three water-tight cross bulk-heads, such bulk- 
“ heads to reach to the main-deck in single-decked vessels, other- 
. “wise to the deck next below the main-deck; to be made of iron 
“ plates, sustained upon suitable frame-work; and to be properly 
“secured to the hull of the vessel. The position of such bulk¬ 
heads and the strength of material of which the same shall be 
“ constructed shall be determined by the general rules of the board 
“ of supervising inspectors.” 

and on Section 3 of the Act of Congress, approved July 9, 1886, 
which is as follows: 

“Section 3. That steam vessels of 100 tons burden or under, 
“ engaged in the coastwise bays and harbors of the United States, 
“ may l>e licensed by the United States local inspectors of steam 
“ vessels to carry passengers for excursions on the ocean or upon 
“ the great lakes of the north or northwest, not exceeding fifteen 
“ miles from the mouth of such bays or harbors, without being 
“ required to have the three water-tight cross bulk-heads provided 
“ by section 4490 of the Revised Statutes for other pas- 

471 “ senger steamers; provided that in the judgment of the local 
“ inspectors such steamers shall be safe and suitable for such 

“ navigation without danger to human life, and that they shall 
“ have one water-tight collision bulk-head not less than five feet 
“ abaft the stem of said steamer.” 


The jury are instructed as matter of law T that the steam yacht 
“Idler” could, with the permission of the United States Inspectors, 
have sailed upon the ocean as a private yacht in the same condition 
in which she was when sold to Fox and Umbenhauer on the 17th 
day of August, 1908. 

XIII. 

The jury are instructed as matter of law that Fox and Umben¬ 
hauer could have, as owners of the steam yacht “Idler”, chartered 
her to other persons to be by them used as a private yacht, without 
any further or other equipment than that she had when sold by 
Staples to Fox and Umbenhauer on the 17th day of August, 1908, 
and that the law with reference to passenger vessels for hire w r ould 
not apply to the case of chartering the “Idler” to other persons to 
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be by them used as a chartered yacht, provided the United States 
Inspectors issued to her a suitable certificate of inspection. 


XIV. 


The jury are instructed that under the law the steam yacht 
“Idler" could be used as a passenger yacht for hire on the 
172 ocean within fifteen miles of anv harbor or bay with one 
bulkhead, without a sea drag, without a metallic life-boat, 


and without a donkey boiler, provided she had a certificate of in¬ 
spection from the Government inspectors. 


XV. 

The jury are instructed that the steam yacht “Idler” could be 
used on the waters of the Delaware River the same as she had been 
used on the waters of the St. Lawrence River, as an excursion boat 
carrying passengers for hire without any other equipment than she 
had at the time of the sale, she of course having a certificate of in¬ 
spection from the Government officials. 


XVI. 

The jury are instructed that the United States Steamboat In¬ 
spectors are alone charged with a duty of issuing certificates of in¬ 
spection, and further that when the inspectors issue a certificate of 
inspection, either for sailing upon the ocean or upon rivers, such 
certificate is final and under it the owner or master would be 
justified in taking the vessel any place within the territory speci¬ 
fied in the certificate of inspection. 

After the reading of which instruction the following ensued: 

“The Court: What is the importance of that? 

Mr. Woodard: Take this boat at Philadelphia. Under 
473 the evidence in this case, by a great preponderance of the 
testimony, this boat was to be used from Philadelphia fifty 
or sixty miles down the river. If she was given a certificate of in¬ 
spection by the Philadelphia inspectors to do that, we want to be able 
to tell the jury that that is the law, that she could have done it, 
the same as she was permitted to do the same thing on the St. 
Lawrence River. In other words, that the inspectors are the ones 
who give permission to do these things. There is not anybody else 
in the world who can authorize a l>oat to do anything except those 
persons who are authorized by the Revised Statutes. 

Mr. Darlington : Do they give a certificate no matter how rotten 
she is? 

Mr. Woodard: Yes, sir; no matter how rotten. 

Mr. Darlington: They did not do so in New York, when they 
indicted a captain and sent him to the penitentiary. 

Mr. Woodard: That is a different proposition. If she is found 
to be unseaworthy then the persons who send her out may be held 
in damages. 

The Court : I do not think I can give such an instruction as that 
in this case.” 
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XVII. 

The jury are instructed as matter of law that the defendants, 
Fox and Umbenhauer, were charged with a knowledge of 

474 the laws of navigation, equipment, etc., fully as much as was 
Orren G. Staples, and when they purchased the yacht 

“Idler” there was no duty incumbent upon Mr. Staples to indicate 
to them (if he knew) what the laws were with respect to that class 
of vessels and their necessary equipment. 

XVIII. 

The jury are instructed that the deficiences in the equipment of 
the yacht “Idler” referred to in the letter of Inspector Sargent dated 
Sept. 25, 1908, in evidence, (consisting of the absence of a fog horn 
and fire buckets and the want of repair of certain life preservers), 
would not of themselves entitle the defendant to refuse to pay the 
note in suit even if these articles were necessary to enable the owners 
of the yacht to obtain a license, authorizing her to navigate the 
waters of the district controlled by the United States inspection offi¬ 
cers at Philadelphia. 

XIX. 

The jury are instructed that as the yacht “Idler” is a yacht of less 
than one hundred tons burthen she might lawfully be licensed to 
carry passengers or excursions on the ocean not exceeding fifteen 
miles from the mouth of any coast-wise bay or harbor of the United 
States in which she might be engaged without being required to 
have three watertight cross bulkheads; provided that in the judg¬ 
ment of the local inspector she should be found safe and 

475 suitable for such navigation without danger to human life 
and should have one water-tight collision bulkhead not less 

than five feet abaft the stern. 

The Court refused to give said instructions severally, except that 
numbered 18 which it granted, and to each of the said several rulings 
of the Court, in refusing said instructions, plaintiff’s counsel duly 
noted an exception which was duly allowed by the Court. 

Counsel for plaintiff in the case of Benjamin F. Edwards vs. Wil¬ 
liam W. Umbenhauer and Edmund K. Fox, No. 52,067, thereupon 
requested the Court to give the jury the following instructions: 

XXI. 

If the jury find from the evidence that the transaction between 
Colonel Staples and the plaintiff, Edwards, by which the note in 
suit was passed from Staples to Edwards was a transfer of the 
ownership of the same to Edwards then they are instructed that the 
plaintiff has the right to sue any or all of the parties to said note 
at his option, and his motive in suing some and omitting to sue 
others is immaterial and his omission to sue Colonel Staples would 
not deprive him of his right to recover against the defendant Fox 
30—2437a 
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XXII. 

The jury are instructed that there is no evidence in this 
47d case that the plaintiff, Edwards, had any notice of the trans¬ 
action between the defendant and Colonel Staples concerning 
the purchase of the yacht “Idler” and the giving of the note in suit; 
if. therefore, they shall find from the evidence that the transaction 
between Edwards and Staples concerning this note was a transfer of 
the ownership of the same from Staples to Edwards, their ■verdict 
must be for the plaintiff, even though they should find that the 
signature of the defendant to the contract of sale and the note sued 
upon were procured by fraudulent misrepresentations of Colonel 
Staples. 

The Court refused to give said instructions, severally, and to each 
of the said several rulings of the Court, plaintiff’s counsel duly 
noted an exception which was duly allowed by the Court. 

Counsel for the defendant Fox thereupon requested the Court to 
give to the jury the following instruction in the case of the First 
National Bank of Dexter, New York vs. Edmund K. Fox No. 
51.443: 

I. 

If the jury believe from the evidence that, before the maturity 
of the promissory note upon which it sues, the First National Bank 
of Dexter was informed by Staples that probably the said note would 
not be paid, but would he contested, that he at that time offered to 
pay to the Bank the amount of the note, and, as the Bank understood 
and believed, would have done so if it had required him to pay it, 
without the cost, delay or trouble of litigation upon its part, 
477 but that, instead of taking payment of its debt from him, 
and solely for the purpose of helping him to deprive the de¬ 
fendant Fox of any defense which he might have as against Staples, 
it took from Staples, and now holds, ample security for its debt and 
all expenses of litigation, and thereupon allowed Staples to cause 
thi* suit to be brought and prosecuted, by his attorneys, at his sole 
expense and risk and solelv for his benefit, and to use its name as 
the plaintiff, for the puipose, merely, of preventing the defendant 
Fox from making such rightful defense, if any, as he might have as 
against Staples, then the Bank is not entitled to be treated as suing 
in the capacity of an innocent holder of the promissory note sued 
upon, and the defendant Fox is entitled to make the same defenses 
to this action as if Staples were suing in his own name. 

Counsel for plaintiff the First National Bank of Dexter objected 
to the granting of the instruction on the several grounds stated in 
the motion made on behalf of the plaintiff to have the Court in¬ 
struct the jury to find a verdict for the plaintiff and on the further 
ground that there is nothing in the evidence justifying the submis- 
v sion to the jury of the question whether the Bank w T as suing solely 
for the benefit of Staples, but the Court overruled the objection and 
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granted the instruction to which ruling the plaintiff’s counsel duly 
accepted and said exception was duly allowed by the Court. 

Counsel for defendant Fox thereupon requested the Court 

478 to give the jury the following instruction in case of Benja¬ 
min F. Edwards vs. Edmund K. Fox No. 52,067: 

I. 

If the jury believe from the evidence that the endorsement and 
delivery to Staples, by Fox, of the promissory note in suit was pro¬ 
cured bv means of representations made by Staples to Fox that the 
yacht was seaworthy, or a sea-going vessel, and that she was fit both 
in character and equipment for use on the ocean as a passenger-car¬ 
rying vessel for hire, that such representations were made by 
Staples after being informed by Fox, or knowing, that the latter was 
inexperienced in the matter of boats or vessels, and was relying 
upon the representations of Staples in that regard, and if the jury 
further find from the evidence that the yacht was not seaworthy, 
sea-going, or sufficient either in character or equipment to be used 
on the ocean to carry passengers for hire, then the plaintiff Edwards 
is not entitled to recover in this action unless the jury shall further 
believe from the evidence that he is suing as an innocent holder, in 
good faith, of the note in suit. And, in determining whether he is 
suing as such an innocent holder, the jury are not limited to the 
direct or express testimony of witnesses upon that point, but may 
look to and consider all such circumstantial evidence in the case, if 
any, in regard to his acquisition of the note, and to his conduct, as 
shown by the evidence, in regard to its collection, as in their 

479 judgment tends to enlighten that question. 

Counsel for plaintiff Edwards objected to the granting of the 
instruction on the several grounds stated in the motion made by 
them to have the Court instruct the jury to return a verdict for the 
plaintiff, and on the further ground that the insruetion fails to 
submit to the jury the consideration of the question, along with the 
matter of the representations alleged to have been made by Staples 
to the defendant and relied upon by the defendant, whether the 
circumstances of the parties and the facts surrounding the trans¬ 
action out of which the notes sued upon grew, as shown by the evi¬ 
dence, were such as to give the defendant the right to rely upon such 
representations without further inquiry or investigation, and as¬ 
sumes that the defendant was not put upon inquiry, but the Court 
overruled the objection and granted the instruction, whereupon 
plaintiff’s counsel duly noted an exception which was duly allowed 

bv the Court. 

•/ 

Counsel for defendant Fox thereupon requested the Court to give 
the jury the following instruction in each of the cases of trial: 

II. 

If the jury believe from the evidence that the defendant Fox was 
without such experience in the matter of steamboats as to be able to 
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judgejor himself of the character of the yacht, and that he in¬ 
formed Staples of that fact, and of the fact that he would have to 
depend upon Staples’ word or representations in that regard, 

480 that Staples thereupon represented to Fox, at a fact, that the 
yacht was seaworthy, or ocean-going, and adapted and fully 

equipped for use on the ocean, or along the coast, for the purpose 
of carrying passengers for hire; that Fox joined in the purchase of 
the yacht, and endorsed and delivered to Staples the three promissory 
notes, one of which is sued upon in this action upon the faith of 
the said representations; that at the Montreal conference Staples did 
not withdraw any of the said representations, but reassured and led 
Fox to believe that those of them which had been drawn in question 
were true, and to enter into the Montreal agreement in that belief; 
and if they further believe from the evidence that the representa¬ 
tions made by Staples in regard to the character and equipment of 
the boat were not true in fact, their falsity is a good defense, and 
that their verdict should be for the defendant in this action, if they 
further believe from the evidence, and under the instructions given 
them by the Court upon the subject, that the plaintiff is not suing in 
good faith, as the innocent holder thereof. 

Plaintiff’s counsel objected to the granting of the instruction on 
the several grounds stated in the motion made by plaintiff’s counsel 
to have the Court instruct the jury to return a verdict for the plain¬ 
tiff and on the further ground that there is no evidence tending to 
show that Fox had told Staples before the sale of the yacht that he. 
Fox, was without any ex]>erience in the matter of steamboats, and 
was unable to judge for himself the character of the yacht; 

481 and on the further ground that the instruction leaves it to 
the jury to say that the plaintiff could not recover if Staples 

told Fox and Fmbenhauer that the boat was not hogged and was all 
right or used language of that kind to them and they afterwards 
found it was hogged and knew it was hogged and then signed the 
Montreal agreement with that knowledge; and on the further ground 
that it leaves out of consideration the fact that after the side had 
been made Fcx and Fmbenhauer had been told that the boat was 
not a safe boat and could not go around to Philadelphia in her 
condition: and on the further ground that it leaves out of considera¬ 
tion the evidence tending to prove that Fox and Uinbenhauer pur¬ 
chased the yacht relying upon information obtained, not from 
Staples, but from other persons as to her condition and equipment; 
and upon the further ground that even if Staples had represented 
to Fox and Uinbenhauer before the purchase that the yacht was 
fully equipped for sendee in which the purchasers designed to use 
her, such insufficiency of equipment would not be a defense to the 
action on the note—that in that case the defendant would be re¬ 
quired to show how much was required to replace the missing equip¬ 
ment and that a-* the defendant did not introduce any evidence 
tending to show the value of the articles of equipment which he 
claimed were missing; the jury could not take that into considera¬ 
tion at all—that if for instance a few T life preservers were missing, 
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that were required by law, which the defendant would have pur¬ 
chased for Five dollars, the fact that such life preservers 

482 were missing would be no defense to the action, but the Court 
overruled the objection and granted the instruction where¬ 
upon plaintiff’s counsel duly noted an exception to the ruling of the 
Court, which was duly allowed by the Court. 

Counsel for defendant Fox thereupon requested the Court to give 
the jury the following instruction in each of the cases on trial: 

III. 

The fact, if the jury believe it from the evidence to be a fact, that 
Staples suggested to Fox, or to Fox and Umbenhauer, that if they 
were not satisfied, or if they knew nothing about boats, they have 
the yacht examined by an engineer or other competent person, will 
not as a matter of law defeat the defense of misrepresentations, if 
the jury further believe from the evidence that Fox, or Fox and Un> 
benhauer, believed and relied upon a representation made to them 
by Staples, as a fact, that the yacht was seaworthy, or ocean-going, 
fit and equipped for carrying passengers on the ocean for hire, and 
that the defendant Fox joined in the purchase of the yacht, and 
endorsed and delivered to Staples the promissory note in suit, upon 
the faith of the said representation without causing an examination 
of the vessel to be made bv an engineer or expert upon his behalf, 
and if they further believe from the evidence that the said vacht was 
not seaworthy, ocean-going, and fit and equipped for carrying pas¬ 
sengers on the ocean for hire. 

483 Plaintiff’s counsel objected to the granting of the instruc¬ 
tion on all the grounds stated by way of objection to the pre¬ 
ceding prayers of the defendant; and on the further ground that 
there is no evidence in the case tending to show that at the time of 
the sale of the yacht to Fox and Umbenhauer, Staples knew any¬ 
thing about the requirements of ocean travel, as to sea anchors, 
metallic life-boats, water-tight bulkheads and that these were all 
matters fixed by the Statutes of the United States and that the de¬ 
fendant Fox would be charged with knowledge of them just as 
much as Staples was, but the Court overruled the objection and 
granted the instruction, whereupon plaintiff’s counsel noted an 
exception to the ruling of the Court, which was duly allowed by the 
Court. 

Counsel for defendant Fox thereupon requested the Court to 
give the jury the following instruction in each of the cases on trial: 

IV. 

If the jury believe from the evidence that Staples was informed, 
or knew, that Fox and Umbenhauer were purchasing the yacht for 
use, among other purposes, as a vessel carrying passengers on the 
ocean or along the coast for hire, and that they were without knowl¬ 
edge of steamboats or the requirements governing their use on the 
sea, and that they were relying, in making their purchase, upon his 
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representations to them in regard to the yacht; that, with this 
4<S4 information or knowledge, Staples represented to them, with¬ 
out limitation, that she was seaworthy or ocean-going, and 
fully equipped for use on the ocean or along the coast, and that they 
could take her anywhere; and if the jury further believe from the 
evidence that the yacht was not provided with three water-tight bulk¬ 
heads, the jury are instructed that the said representations were 
misleading and untrue, under the circumstances, and, as against 
Staples, constitutes a good defense to an action against the defendant 
upon the promissory note in suit in this case. 

Plaintiff’s counsel objected to the granting of the instruction on 
all the ground> stated with reference to preceding prayers, number- 
two and three of the defendant and on the further ground that 
there was no evidence in the case tending to show that the facts 
were as stated in the instruction, but the Court overruled the objec¬ 
tion and granted the instruction and plaintiff's counsel thereupon 
duly noted an exception to the ruling of the Court which was duly 
allowed bv the Court. 

The Court thereupon instructed the jury as follows: 

Gentlemen of the jury: As you understand, the actions here are 
tried together, as two separate cases, although they have been tried 
in one form. That is, you have been sworn in both cases, to try 
these two case* together. That does not mean at all that you are to 
bring in one verdict; but you are to bring in a verdict in 
485 each case. And it does not mean that because you may bring 
in a verdict for the defendant in one case you cannot bring 
in a verdict for the plaintiff in the other. You will try to keep the 
two cases entirely separated, as much as though these two men were 
presenting their cases one at a time, and you just had one case here. 
The magnitude of the testimony here, and its having grown out of 
the same transaction as far as the boat was concerned, induced the 
court, in the interest of time, to have the two cases tried together. 
But of course when you come to consider them, try and keep the 
men entirely separate, if you can make any distinction between 
them: try and keep them entirely separate, as the instructions of 
the court will be given you on that point. Of course you may find 
a verdict for the plaintiff in one case and for the defendant in the 
other, or you may find a verdict for the plaintiff in each case, or you 
mav find a verdict for the defendant in each case. Tf you find a 
verdict for the plaintiffs, your verdict would be for the amount of 
the notes, with interest at five percent., as set out in the declarations. 
One note is for four thousand dollars, the other for five thousand 
dollars. Of course if you find a verdict for the defendant, you 
would simply render a general verdict for either or both defendants. 

The instructions that T have granted on behalf of the plaintiffs, 
are intended, so far as applicable, for both plaintiffs, and the instruc¬ 
tions on the other side of the case, for the defendant, are in- 
488 tended for both cases, with the exception of the first two, 
which T will give first. Perhaps T had better give those first, 
before I give these, in order that you may have that in your minds 



EDM UNI) K. EON. 


239 


as to what is necessary in order to return a verdict here in each case 
separately. 

The actions are brought upon promissory notes, as you under¬ 
stand—notes that were made on the 17th day of August, 1908, one 
payable in four months after date, and the other payable in one 

year after date. In the case of First National Rank of Dexter, it 

*/ ' 

has been conceded here by counsel now that so far as the defense 
is concerned here, they are treating this case as though Mr. Staples 
had brought this suit, instead of the hank. As I understand, Mr. 
Worthington said in his closing argument that he waives any ques¬ 
tion about this, and puts it upon the merits, as though Mr. Staples 
had brought the suit instead of the bank. 

Mr. Worthington : Your Honor does not understand, of course, 
that T waive my exception? 

The Court: No; I understand that you do not waive that; but 
I mean, in your argument you put it in that form. 

Mr. Worthington : As far as the jury is concerned. 

The Court: Yes; as a matter of fact, before the jury. So that 
you have to consider the question upon the merits under that argu¬ 
ment. Rut the law is laid down in this instruction, which is 
granted, with reference to the First National Rank of Dexter, and 
its position in this case: 

487 (Here the Court read to the jury the first prayer granted on 
behalf of the defendant in the cause of the First National 
Rank of Dexter, New York against Umbenhauer and Fox as else¬ 
where incorporated in this hill of exceptions.) 

In the other case, in the prayer with reference to the position that 
the plaintiff (Mr. Edwards) occupies, the law is laid down in this 
language: 

(Here the court read to the jury the first prayer granted on be- 
helf of the defendant in the case of Renjamin F. Edwards against 
Fox and Umbenhauer, elsewhere incorporated in this hill of ex¬ 
ceptions.) 

Mr. Woodard: Those were defendants numbers one and what 
else, your Honor? 

Tlie Court: That is number one in the Edwards case. 

Mr. Woodard: And the first one was No. 1 in the Dexter Rank 

case? 

Mr. Darlington: Yes. 

The Court: The position of a party who is holding a note in 
good faith, who is, under our statute, a holder in due course, is de¬ 
fined in our Code; and I am going to read you just a few sections 
from that Code, simply to show you what the law means with refer¬ 
ence to a party being a holder in good faith here, and bringing a 
suit in good faith as a holder of that character. 

Section 1350 says: 

“A holder in due course is a holder who has taken the instrument 
“ under the following conditions: 

“First. That it is complete and regular upon its face. 
“Second. That he became the holder of it before it was 


488 


240 


FIRST NATIONAL RANK OF RENTER, NEW YORK, VS. 


“ overdue, and without notice that it had been previously dishonored 
“ if such was the fact. 

“Third. That he took it in good faith and for value. 

“Fourth. That at the time it was negotiated to him he had no 
“ notice of anv infirmity in the instrument or defect in the title of 
“ the person negotiating it.” 


Section 
note : 


1 8(>0 


is with reference to notice of an infirmity in a 

«/ 


“ To constitute notice of an infirmity in the instrument, or defect 
“ in the title of the person negotiating the same, the person to 
“ whom it is negotiated, must have had actual knowledge of the 
“ infirmity or defect or knowledge of such a fact that his action in 
“ taking the instrument, amounted to bad faith.” 

And section 1303 is in regard to the presumptions that the law 
raises in cases of this kind: 

“ Every holder is deemed prima facie to he a holder in due course; 
“ hut when it is shown that the title of any person who has nego- 
“ tiated the instrument was defective, the burden is on the 

489 “ holder to prove that he or some person under whom he 
“ claims acquired the title as a holder in due course. But 

“ the last-mentioned rule does not apply in favor of a party who 
“ became hound on the instrument prior to the acquisition of such 
“ defective title.” 

Tn regard to this note of Mr. Edwards, the one that he holds, I 
will give vou this instruction: 

“The legal title to the note would pass by the endorsement and 
“ delivery, although it was only paid for by another note, if there 
“ was no defect in the note. The endorsee could then enforce its 
“ payment against the maker whether he ever made payment of the 
“ note given to the endorsee for the same or not. He has the legal 
“ right to sue one or all the parties. If he finds that the prior party, 
“ maker or endorser, intends to make a defense on the merits and 
“ the immediate endorser is able to pay and has no defense, and not- 
“ withstanding these facts he choose to sue the party who claims to 
“ have a defense, vou mav consider that circumstance in determin- 
“ ing whether the plaintiff is a holder in good faith, and whether he 
“ brings the action in good faith.” 

As to the authority for the statement of the law in regard to 
suing one of two or more parties, I am going to read you the section 
of the Code that allows that to he done—section 1211—so 

490 that you may understand just what the statute says about 
that: 

“ Where money is payable by two or more persons jointly or sever- 
11 ally or jointly and severally upon the same obligation or instru- 
“ ment, one action may he sustained and judgment recovered against 
“ all or any of the parties by whom the money is payable at the op- 
“ tion of the plaintiff; but if separate actions be brought unneces- 
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“ sarily against tlie several parties to such contract, the said actions 
“ may on motion be consolidated, and the plaintiff shall be allowed 
“ the costs of one action only.” 

That is the section under which counsel advised that the plaintiff 
might sue one or all of these parties to this note. Both suits are 
brought against Umbenhauer and Fox, but I understand no serv¬ 
ice'was had on Umbenhauer; so that the issue is one simply between 
these plaintiffs and Mr. Fox alone. They were the two parties on 
the note prior to Mr. Staples’ endorsement. 

1 will read you the instructions that I have granted here on l>e- 
half of the plaintiffs. They will apply to both cases. T think, in 
each instance. 

Mr. Millax: May T ask your Honor to give the numbers as you 
go along, so that I can check them? 

The Court: Yes. I am about to read No. 2 of Mr. Worthington’s 
prayers: 

(Here the Court read to the jury instruction No. 2 on 
491 behalf of the plaintiff in each of the causes.) 

That prayer ought to be explained a little. This action is 
not brought on this contract that was signed in Montreal, at all. 
That is only introduced here as a matter of evidence, to show that 
there were no fraudulent misrepresentations or false representations 
that were relied upon by the defendant here. The action is not 
brought on that contract at all, and the prayer is erroneous in recit¬ 
ing that. That contract has been read to you two or three times; 
but I am going to read it again, simply for clarity: 


“I Orrin G. Staples”- 


“Montreal. August 27th, 1908. 


It purports to be a contract, with one party making the contract. 
“I. Orrin G. Staples, former owner of the steam yacht ‘Idler’, re¬ 
cently sold to Wm. W. Umbenhauer of Philadelphia, Penna., and 
Edmund K. Fox of Washington, I). C., do hereby certify that in 
consideration of the purchase price and the sum of one dollar in 
lawful money, I hereby agree to deliver in Philadelphia, Penna., in 
as good a condition as she now is, natural wear and tear excepted, the 
said steam yacht ‘Idler’ and save the said purchasers harmless of 
any loss occasioned to yacht or crew, and in the event that said 
boat is lost at sea or any trouble should arise from her inspection 
certificates or any legal forms required, or should any suits 
492 be filed by sailors or any members of the crew or any other 
person or persons, then in any of said events, I am to be 
liable for any and all such losses or damages as the boat is to be de¬ 
livered to the said owners in the port of Philadelphia, Penna., at 
mv liability and responsibility, according to the above, and a certifi¬ 
cate of inspection is to be furnished by me to deliver said yacht to 
the Port of Philadelphia. 

“I further agree to pay the sum of Three hundred dollars ($800) 
in cash towards defraying the expenses of taking the said yacht from 
Quebec, Canada, to Philadelphia, Penna. 
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“I further agree that Captain L. G. Davis is in my employ, and 
that I am to pay his wages during the voyage in question, and that 
this agreement shall not in any way affect any previous agreement 
the said parties have made. 

“Signed and sealed in the presence of witnesses this twenty- 
seventh day of August, A. D. 1908.” 

Then it is signed by all three of the parties—Staples, Umben- 
hauer, and Fox—and witnessed by Sperry. 

As 1 say, the action is not brought on that contract at all. That 
is a supplementary contract. The action is simply brought on the 
promissory notes; and the defense to the action here is that the exe¬ 
cution and delivery of the promissory notes was induced by fraudu¬ 
lent representations in regard to the boat; and of course that con¬ 
tract only applies to that defense. 

498 The next one I read, Mr. Millan, is No. 5: 

(Here the Court read to the jury instruction number 5 
on behalf of the plaintiff in each of the causes.) 

Perhaps that needs a word of explanation. If a man is simply 
giving his opinion, and says: “Well, it is my opinion that this boat 
is so-and-so or so-and-so,” and that is expressed so that the parties 
understand it is only his opinion,—that it is a matter about which 
opinions might widely differ, not undertaking to represent it as a 
fact, hut simply his opinion,-—that would not allow the parties 
to make this defense. But if he stated it as a fact that the boat was 
so-and-so, that it was capable of doing so-and-so and was sold for 
that purpose, and it turned out not to he so-and-so, and not sold for 
that purpose, then that would create a defense against the note that 
was induced by any such representations as that. 

Now 1 come to No. 7: 

(Here the court read to the jury instruction number 7, granted 
on behalf of the plaintiff in each of the causes and elsewhere in¬ 
corporated in this bill of exceptions.) 

The next is No. 10: 

(Here the court read to the jury instruction number 10, granted 
on behalf of the plaintiff in each of the causes and elsewhere incor¬ 
porated in this bill of exceptions.) 

Then number 11: 

494 (Here the court read to the jury instruction number 11, 
granted on behalf of the plaintiff in each of the causes and 
elsewhere incorporated in this bill of exceptions.) 

Again 1 call your attention to that contract of August 27th, 1908. 
That is not sued on here at all. It is not the subject of suit in this 
case, although it is in the instruction, by error. 

Mr. Worthington: The instruction does not recite that, your 
Honor. 

The Court: Yes, it does. In your instructions you recite them 
as though those two contracts were in suit here. 

Mr. Worthington: I do not so read them. 

The Court: It is simply a verbal error, I take it. 

No. 18, I have granted: 
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(Here the court read to the jury instruction number 18 granted 
on behalf of the plaintiff in each of the causes.) 

I have also been requested to give you an instruction with refer¬ 
ence to the inspection laws on behalf of the plaintiffs, so far as the 
statute applying to bulkheads is concerned; and I do so in this lan¬ 
guage : 

“Under the Act of Congress of July 9th, 1886, steam vessels of 
“100 tons burden or under, engaged in the coastwise bays and har- 
“ bors, may be licensed to carry passengers or excursions on the 
“ ocean, not exceeding fifteen miles from the mouth of bays or 
“ harbors, without being required to have the three watertight cross 
“ bulk-heads, provided by section 4490, provided that in the 

495 “ judgment of the local inspectors such steamers shall be safe 
“ and suitable for such navigation without danger to human 

“ life, and that they shall have one water-tight collision bulk-head 
“ not less than five feet abaft the stem of said steamer.” 

Now T am going to read you Section 4490. which is referred to in 
this Act of 1886. Tt is in the same language: 

(Here the Court read to the jury Section 4490 of the Revised 
Statutes of the United States, elsewhere incorporated in this bill of 
exceptions.) 

That act has since been amended so as to provide that such boats 
not going more than fifteen miles might get along with one bulk¬ 
head. 

Mr. Worthington: Vessels of 100 tons burden or less. 

The Court: Yes; vessels of 100 tons burden or less—boats such 
as this one is. 

I do not know whether T was requested to make any further in¬ 
struction as to the law about inspection, or not; but I will read you 
a portion of Section 4417: 

“The local inspectors shall, once in every year, at least, carefully 
inspect the hull of each steam vessel within their respective dis¬ 
tricts. and shall satisfy themselves that every such vessel so sub¬ 
mitted to their inspection is of a structure suitable for the sendee in 
which she is to be employed, has suitable accommodations 

496 for passengers and crew, and is in a condition to warrant the 
belief that she may be used in navigation as a steamer, with 

safety to life, and that all the requirements of law in regard to fires, 
boats, pumps, hose, life-preservers, floats, anchors, cables, and other 
things are faithfully complied with; and if they deem it expedient 
they may direct the vessel to be put in motion, and may adopt any 
other suitable means to test her sufficiency and that of her equip¬ 
ment. * * * Whenever any inspector or assistant inspector 

shall, in the performance of his duty, find on hoard any vessel sub¬ 
ject to the provisions of this title, as part of the required equipment 
thereof, any equipment, machinery, apparatus, or appliances not 
conforming to the requirements of law, he shall require the same 
to be placed in proper condition by the owner or master of the said 
vessel, if possible; and if said inspector or assistant inspector shall 
find on board any such vessel any life-preservers or fire hose so de¬ 
fective as to be incapable of repair, he shall require that the same 
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be destroyed in his presence by such owner or master. And in any 
of the foregoing cases local inspectors by whom or under whose 
supervision said vessel is then being inspected shall have power to 
enforce the foregoing requirements by revoking the certificate of the 
said vessel, and by refusing to issue a new certificate to the said 
vessel until the said requirements shall have been fully corn- 

497 plied with or until such action of the local inspectors shall 
have been reversed, modified, or set aside by the supervising 

inspector of the district on proper appeal by the owner or master 
of said vessel, which appeal shall be made to the said supervising 
inspector within ten days after the final action as aforesaid by the 
local inspectors; and upon such appeal, duly made, the supervising 
inspector shall have power to affirm, modify, or set aside such action 
by the local inspectors.'’ 

After an inspection has been made by the local inspectors, if an 
appeal is taken, and that is affirmed by the inspector general, that is 
the end of it so far as the inspection goes, and the boat can go 
wherever she is licensed to go by that license. But from the judg¬ 
ment of the local inspectors an appeal will lie to the inspector gen¬ 
eral, and that may be modified on that appeal. 

I think perhaps that is as far as I need go with regard to the 
law as to inspections. Of course you have heard all these officials 
here, and you have gathered from their testimony how these laws 
are carried out in practice, under the regulations, and so forth. 

Now I will read the three prayers that I have granted here for 
the defendant in each of these cases. They apply to each case, so 
I will not read them but once: 

(Here the court read to the jury instructions number 2, 

498 8 and four, granted on behalf of the defendant in each of the 
causes and elsewhere incoq>orated in this bill of exceptions.) 

Now, gentlemen, a very few words more. Of course it is for you 
to determine the truth or falsity of any of these statements that are 
made by the witnesses here. You are to judge them as you judge 
witnesses in any case and try to reach a conclusion, where the wit¬ 
nesses are conflicting, as to which one is correct, which one is right. 
Of course you will weigh their testimony by the manner of the wit¬ 
ness on the stand, by the testimony that he gives, the contradictions 
that he makes (if he does make any), and all those facts and cir¬ 
cumstances, and any interest that he has in the case. You are to 
look into all those things. Where you find two witnesses are directly 
opposed to each other, it is your duty to try and decide which one 
is telling the truth, or which one is telling a falsehood (if there is 
any falsehood)—which one is mistaken and which one is correct 
in his recollection. Of course witnesses may differ in their recol¬ 
lection and may be perfectly honest on both sides, and as a matter 
of judgment you would l>elieve one and would not believe the other, 
from the manner in which they may testify, and from their state¬ 
ments that are made on the witness stand, and all that. It is for 
you to judge as to that; and the court can not aid you in any way 
in determining as to the weight of the testimony of the individual 
witnesses. 
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If you should find that any witness on either side of the 

499 case has knowingly and wilfully testified falselv to some fact 
that he could not have been mistaken about—that he simply 

wilfully misstated a fact before you that was material in the case— 
you would be at liberty to entirely disregard the testimony of that 
witness, if you saw fit to do it. You might throw it out entirely. 
You would not l>e obliged to do it. because you might still consider 
his testimony, and if there was any other part of it that you be¬ 
lieved you could believe it; but you would have the liberty in that 
event, if any witness on either side testified falsely about a material 
thing, knowingly and wilfully, and could not have been mistaken 
about it at all, to throw his testimony aside entirely in weighing the 
testimony of the witnesses. 

T do not know that T need say anything further. You can select 
one of your number as foreman when you go out. so as to report your 
verdict when von have one. I will hand you the declaration. 

Counsel for plaintiff Edwards (hereupon stated that in addition 
to the grounds of objection already stated, he objected to the grant¬ 
ing of the defendant’s prayer number four, on the further ground 
that it instructs the jury that the circumstances stated would, as 
against Staples, constitute a good defense, without further calling 
their attention to the fact that if the plaintiff in the Edwards’ case 
was an innocent holder for value- 

Whereupon the Court without the completion of the statement of 
counsel further charged the jury as follows: 

The Court : Of course if you find Edwards is an innocent 

500 holder in this note, you would have to find a verdict for him. 
no matter what the condition of the boat was, or anything of 

that kind. So you would if you found the bank was an innocent 
holder that is prosecuting this suit in good faith in its own behalf. 
I thought T had already given an instruction that covered that. 

Counsel for plaintiff then excepted to the general charge of the 
Court as follows: 

To that part of the charge which refers to the Edwards’ case and 
instructs the jury that “He has a legal right to sue one or all the 
parties. If he finds that the prior party, maker or endorser, intends 
to make a defense on the merits, and the immediate endorser is 
able to pay and has no defense, and notwithstanding these facts he 
chooses to sue the party who claims to have a defense, you may 
consider that circumstance in determining whether the plaintiff is 
a holder in good faith, and whether he brings the action in good 
faith,” on the ground that it violates the rule against directing the 
attention of the jury to a single item of evidence. 

To the explanation given by the Court in connection with the 
fifth instruction granted on behalf of the plaintiff, on the ground 
that it states the alleged false representations as a ground of de¬ 
fense, without adding the necessary qualification that the defendant 
had a right to rely upon said representations and did rely upon them 
and but for them would not have signed the contract. 

501 Thereupon, the Court announced its charge completed 
but counsel foi the defendant made the following statement: 
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Mr. Darlington: If the Court please, may I take one exception 
that I have not been able to take so far? 1 except, for the purpose 
of saving the point, to the instruction given by the Court with re¬ 
gard to the fifteen-mile limit, on the ground that there is no evi¬ 
dence in the case that the inspector would have exercised that dis¬ 
cretion in the case of (he Idler: and on the further ground that the 

defendant was not under any obligation- 

Whereupon the Court without the completion of the statement of 
counsel further charged the jury as follows: 

I did intend to say one word further about that. This is given 
onlv on the theory, of course, that this boat was to l>e used 
on inland waters, and not to go more than fifteen miles from the 
mouth of a harbor or bay. That is the reason I gave that. But if 
it was to go down south, to godown to Florida, or anywhere else down 
on the coast, of course that would be necessarily more than fifteen 
miles from the mouth of a harbor or bay; and that instruction 
ought not to be considered by the jury if they find from the evidence 
that that was the purpose for which the boat was to be bought, or 
wa> bought—to be used more than fifteen miles out from a port— 
because it would be entirely immaterial. 

Plaintiff’s counsel thereupon duly noted an exception to 
502 the qualifications stated by the Court in this part of the 
charge, which was duly allowed by the Court. 

At the conclusion of the charge, which was on the 25th day of 
May, 1011. the objections made bv counsel for the plaintiff to each 
of the prayers granted by the Court on behalf of the defendant and 
the exceptions to the granting of said prayers, were renewed. 

Each of the foregoing exceptions was duly taken by counsel for 
the plaintiff at the time it purports to haVe been taken in the fore¬ 
going statement of the proceedings at the trial and was duly noted 
by the Court upon its minutes, at the time it was taken, and plain¬ 
tiff requests the Court to sign this his bill of exceptions, which is 
done accordingly this l<Sth day of March, A. D. 1012, now for then. 

JOB BARNARD, Justice. 


503 Assignment of Errors. 

% 

Filed March 27, 1912. 

***** * * 

The trial Court erred: 

1. In overruling the objection made by counsel for plaintiff to 
the order of the Court directing that this case and the case of 
Benjamin F. Edwards vs. William W. Umbenhauer and Edmund 
K. Fox, at law No. 52067, in the Supreme Court of the District of 
Columbia, be tried together. 

2. In overruling the objection made by counsel for plaintiff when 
William W. Millan beg-n to make an opening statement to the 
jury in the aforesaid case of Edwards vs. Umbenhauer and Fox, to 
his participation as counsel for Edwards in this case this assign¬ 
ment to go to all participation by him in the trial of the causes. 
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3. In overruling the objection made by counsel for plaintiff 
after the written contracts between Orrin G. Staples on the one 
hand and defendants Fox and Umbenhauer on the other, had been 
offered in evidence, to the offer of counsel for defendant Fox to 
produce evidence that said Staples said at the time of the sale of 
the Idler that he personally knew that she was a seaworthy boat; 
that he knew she would carry 250 passengers and was'equipped 
for the sea; that Staples did not know these things but in fact knew 
the contrary.—this assignment of error to apply to the admission 
of all testimonv on behalf of the defendant Fox which tends to 

vary, add to or alter the said written contracts, or to show 

504 that the Yacht Idler was unseaworthy or not equipped to 
carry passengers at sea. 

4. In overruling the objection of counsel for plaintiff to the 
question asked the witness George W. Bellevou by counsel for 
defendant, “What did she sell for?” and permitting the answer of 
the witness to the effect that the Idler was sold for $3,500.00 more or 
less, at Marshal’s sale in Philadelphia, to be read to the jury. 

5. In permitting the witness Gustav W. Fosberg, over the ob¬ 
jection of counsel for plaintiff, to testify as to the condition of the 
Idler 18 months after she was sold by said Staples to said Fox and 
Umbenhauer. 

0. In permitting the witness Henry Williams, over the objection 
of counsel for plaintiff, to testify as to the condition of the Idler 18 
months after she was sold by said Staples to said Fox and Umben¬ 
hauer. 

7. In refusing to strike out and withdraw from the consideration 
of the jury, the statement of the defendant Fox as a witness in his 
own behalf, as follows: “He (Staples) said, you know I won’t let 
you lose anything; I will see you through in good shape.” 

8. In overruling the objection of counsel for the plaintiff to the 
following question asked defendant Fox as a witness in his own 
behalf by his counsel: “Mr. Fox, some comment has been made 
upon the fact that your Montreal agreement does not state in terms 
that Staples was to guarantee the boat sea-worthy—what have you 
to say about that?” 

9. In overruling the motion made by counsel for the 

505 plaintiff; at the close of defendant’s evidence in chief to 
direct the jury to render a verdict in favor of the defendant. 

10. In ruling, over the objection of counsel for plaintiff, that the 
following question, asked of said Staples, by counsel for defendant, 
when said Staples, as a witness for plaintiff, was under cross ex¬ 
amination by counsel for defendant, was a proper question to be 
asked said Staples—“Did he (said Edwards) loan money at five per 
cent a month?” 

11. In permitting counsel for defendant, over the objection of 
counsel for plaintiff, to show, on the cross examination by counsel 
for defendant, of said Staples, that at the time he Staples, negotiated 
the note involved in the Edwards suit, to the plaintiff Edwards, he. 
Staples, was the owner of real estate of the value of a million dol¬ 
lars. (subject to encumbrances of less than ($300,000.) and of a 
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large amount of personal property, including 969 shares of the 
stock of the Columbia National Bank, worth from $250 to $260 
a share, some of which stock, was still in his safe at the time he 
negotiated the note in suit to the plaintiff Edwards. 

12. In sustaining the objection made by counsel for defendant 
to the question put to the witness Staples by counsel for plaintiff 
as to what the witness William W. Avery said to said Staples when 
he. Staples, showed the witness Avery the telegram in evidence from 
defendant Fox to said Staples, dated Quebec August 26th, 1908, 
and thus preventing counsel for plaintiff from showing by 
506 said witness, Staples, why said Avery accompanied Staples, 
when he, Staples, went to Montreal in response to said tele¬ 


gram. 


18. In sustaining the objection made by counsel for defendant 
to the offer made by counsel for plaintiff to prove by the witness 
Horace Brown that the witness Frank ,T. Dolan came to the yacht 
“Idler” at Boston, Massachusetts, one evening, and made arrange¬ 
ments with said witness to have a bed made up; that later the same 
evening, said Dolan came aboard the yacht with a woman with 
whom he stayed all night on the boat, occupying the same state¬ 
room with her; that the next morning said Dolan and the woman 
left the yacht. 

14. In sustaining the objection made by counsel for defendant to 
the offer of counsel for plaintiff to prove by the witness Visger, 
what his father, the former owner of the yacht, received per day, 
or i>er month, for the hire of the Idler, when she was chartered 
during the years 1903-4-5—said offer being to prove that the Idler 
was chartered by the witness’ father for a period of two months 
during each of said years for $6,000.—or $100.00 a day. 

15. In overruling the motion made by counsel for plaintiff to 
strike out so much of the testimony of the witness William E. Bur- 
ford on his cross examination by counsel for defendant, as referred 
to his giving up the yacht Idler to a certain Mrs. Dailey in satisfac¬ 
tion of a claim for $3,000.00 which she had against said yacht. 

16. In overruling the objection made by counsel for the plain¬ 
tiff to the following question asked said Edwards as a witness in his 
own behalf, by counsel for defendant, on cross-examination: 

“1 want you to think about the question before you answer 
507 it. Do you state on your oath, that you never discounted 
notes for more than six per cent? I mean at a greater 
rate than six per cent discount”, and in permitting said Edwards, in 
response to said question, over the objection of counsel for plaintiff, 
to testifv as follows: 

“I bought notes at whatever I could buy them at when I was buy¬ 
ing them under my license. If 1 could get a hundred dollar note 
for ten dollars, of course I would buy it. If I had to pay fifty 
dollars I would pay it. T did not consider it a percentage basis. 
When witness referred to six per cent he meant the rate of interest 
they bore; said counsel asked him what rate of interest and that 
if the question is read it will so appear; however that may he, he 
bought hundred dollar notes as low as ten dollars if he took a big 
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chance—has plenty of people will sell him notes at ten cents on a 
dollar if he will buy them, but there is a world of difference in 
notes, some are good notes, and some are not good notes; has bought 
lots of notes taking a big chance, but thought he would get his 
money back at the time.” 

17. In overruling the objection made by counsel for the plain¬ 
tiff to the following question put to said Edwards, as a witness in 
his own behalf, on cross examination by counsel for defendant: 
“Why did you not sue him (Staples) while you were sueing?”, 
and in permitting said Edwards, over the objection of counsel for 
plaintiff, to testify in response to said question, that his attorneys 
went into it and he was following their advice; his attorney has the 
note for collection and witness is doing whatever he directs. His 

attorneys would not sue anybody he told them to do when 

508 he had consulted with them what to do and how to do it; 
his counsel advised him that he could sue Staples whenever 

he got ready—when this suit was over after, or before or at any 
time; whether there would be another suit with costs and delay, 
would depend on how this suit turns out.” 

18. In overruling the objection made by counsel for plaintiff 
to the following question put to said Edwards, as a witness in his 
own behalf, on his cross examination by counsel for defendant, 
after said Edwards had volunteered the statement that he had had 
some connection with the Tdler since he purchased the note in¬ 
volved in his suit; “Tell us about that”, and in permitting said 
witness, over the objection of counsel for the plaintiff, to testify 
in answer to said question, that he went over and bought the Tdler 
in the fall of 1910, from the United States Marshal at Baltimore— 
that she was libelled for seamen’s wages, or for shipbuilder’s charges 
for repairing, and sold by the Marshal. 

19. In overruling the objection made bv counsel for the plaintiff 
to the following question asked said Edwards as a witness in his 
own behalf, on his cross-examination by defendant’s counsel “What 
connection have you had with him (Charley IT. Bannegan)?” and 
permitting said Edwards, over the objection of counsel for plaintiff, 
in answer to said question, to testify in substance as follows: “Two 
weeks age he never knew there was such a man as Bannegan, since 
then he has come and asked witness if he owned the Tdler and 
witness told him he did; witness has talked with Bannegan about the 

Idler, but never about her condition”, 

509 (20) Tn overruling the objection made by counsel for 
the plaintiff to the question asked said Staples on his cross 

examination by counsel for defendant as to how many of the crew 
of the Tdler he, Staples, brought to Washington, and in permitting 
said Staples, over the objection of counsel for plaintiff, to testify 
in answer to said question in substance, that he brought three of 
the crew—Carter, Brown and Sweet—to Washington, to he witnesses 
in this case—that Sweet came to Washington only once and that 
was for the present trial. 

(21) Tn permitting the witness Henry Williams, called for the 
defendant in surrebuttal, to testify, over the objection of plain- 
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tills counsel, that his authority for making the statement when 
lie was on the stand before, as a witness for defendant in his case in 
chief, that at least one metallic life boat is required by steamers at 
sea carrying passengers for hire, is found in Section Eight of the 
General Rules and Regulations of the Board of Inspectors, Steam¬ 
boat Inspection Service, he not having been asked with respect 
thereto in his former examination. 

(2*2) In permitting said witness Williams to testify over the 
objection of plaintiff's counsel on sur-rebuttal, that the cement 
he saw in the Idler was a diagonal strip eighteen inches long and 
two inches wide, and so placed as to give strength to the rudder 
port. 

(23) In overruling the objection of plaintiff’s counsel to the fol¬ 
lowing question, asked said witness Williams, when under examina¬ 
tion in sur-rebuttal, by defendant’s counsel; “What can you tell 
us as to the patches (of cement) you saw, or either of them, 

510 being used or placed there, by any possibility to prevent the 
ingress of water at the rudder port?” and in permitting said 

witness, over the objection of plaintiff’s counsel, to testify in answer 
to said question, in substance, that there was no possibility of the 
patch having been placed to prevent the water passing through the 
hole which the cement was introduced in, because the location was 
not such as to permit a hole through the planking of the ship. 

24. In overruling the objection of plaintiff’s counsel to the- fol¬ 
lowing question asked the witness Henry Williams when under 
examination, as a witness in sur-rebuttal for defendant, bv de- 
fendant’s counsel; “What means are those?”—referring to the 
statement that witness had made that it is one of the disadvantages 
of the rudder port, that it permits water to come in and that special 
means have to he taken in order to prevent it—and in permitting 
said witness, over objection of plaintiff’s counsel, to testify in 
substance, in answer to said question, that a strip of wood, in a boat 
like the Idler, is usually fitted around tl*e hole through which 
the rudder head passes. 

25. Tn overruling the objection of counsel for plaintiff to the 
following question, asked said witness Williams, when under ex¬ 
amination, as a witness for defendant, in sur-rebuttal, by defend¬ 
ant’s counsel; “Is it true that there is no relation between the draft 
and the depth of the hold of a vessel?” and in permitting said 
witness, over the objection of counsel for plaintiff, to testify, in 
answer to said question, in substance, that the draft of a vessel is 
limited by the total depth of the hold and if a vessel was so 

loaded as to draw an amount of water equal to her depth of 

511 hold, if she got in the least sea way the waves would go down 
her hatches and the ship would sink right away—that there 

is a limit that a vessel should have—that with a total depth of 
between six and seven feet, as in the case of the Idler, the draft 
ought not to exceed two-thirds of that, or about four feet. 

26. Tn overruling the objection of plaintiff’s counsel to the fol¬ 
lowing question, asked the said witness Williams, when under ex¬ 
amination, as a witness for defendant, in surrebuttal, by defend- 
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ant’s counsel: “Were the parts of the boat at which you found rotten 
wood, specimens of which you brought here, simply where small 
sappy parts could have been found; small sections of sappy hoards?”, 
and in permitting said witness to testify, over the objection of plain¬ 
tiff’s counsel, in answer to said question, that the places were not of 
the character indicated in the question, but were in the body of the 
planking and extended its full width and depth. 

27. In overruling the objection of plaintiff s counsel to the fol¬ 
lowing question, asked the said witness Williams, when under ex¬ 
amination as a witness for defendant in sur-rebuttal, by defendant’s 
counsel; as to how extensive the rotten wood in the Idler was, and 
permitting him to testify over objection to plaintiff’s counsel, in 
answer to said question, in substance, that there was much more 
rotten wood than he obtained—that he could have gotten a bushel 
of it, but it would not have left the ship in a very good condition. 

28. In sustaining the objection of defendant’s counsel, to the 
following question, put to the defendant Fox, when on the 

512 stand as a witness in his own behalf in sur-rebuttal, by plain¬ 
tiff's counsel on cross-examination: “I assume that you ex¬ 
pected to prove that or that you would not have put it in here?”— 
referring to the statement in the affidavit of defense, filed by the de¬ 
fendant. to which his attention had been called before the question 
was propounded, to the effect that it was found necessary, in bring¬ 
ing the Idler to Philadelphia, to bring her around by the canals, 
instead of the Atlantic coast, on account of her structural weakness 
and sagged condition. 

20. Tn refusing to instruct the jury as follows, as prayed by plain¬ 
tiff: The jury are instructed to render a verdict for the plaintiff 
for the amount claimed in the declaration. 

80. Tn refusing to instruct the jury as follows, as prayed by 
plaintiff: 

Upon the undisputed evidence in this case, the jury are instructed 
that the legal title to the yacht Idler was vested in the defendant 
and said Umbenhauer from the 18th day of August, 1008. 

81. Tn refusing to instruct the jury as follows, as prayed by 
plaintiff: 

The jury are further instructed that upon the undisputed evi¬ 
dence in this case, the legal title to said yacht Idler which was vested 
in the defendant and said Umbenhauer was never divested until 
the Tdler was sold at the sale made by the United States Marshal in 
Philadelphia, referred to in the evidence. 

82. Tn refusing to instruct the jury as follows as prayed 

518 bv plaintiff: 

' Tf the jury are satisfied by a fair preponderance of the evi¬ 
dence that the defendant was informed at or before the Montreal 
conference which was held on the 27th day of August, 1008, that the 
‘“Idler” could not lawfully be permitted to proceed on her trip to 
Philadelphia as a passenger vessel because she had not the equipment 
required by law for a seagoing passenger vessel, and that after being 
so informed he himself signed the papers in evidence purporting to 
bear his signature authorizing that her enrollment and certificate 
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of inspection be changed from that of a commercial vessel to that 
of a pleasure yacht, then the jury are instructed that he was not 
justified in refusing to pay the note sued upon by any representa¬ 
tion that may have been made to him, or to said Umbenhauer, by 
said Staples as to the qualification of the “Idler" for sea-going pas¬ 
senger service before the signing of such papers. 

33. In refusing to instruct the jury as follows as praved by plain¬ 
tiff: 


If the jury are satisfied by a fair preponderance of the evidence 
that before or during the Montreal conference, which was held on 
the 27th day of August, 1908, the defendant was informed that the 


“Idler" was hogged and was not a safe boat for service on the ocean, 


and after being so informed he signed the contract of that date in 


evidence, with the understanding on his part and on the part of 


said Staples that that contract expressed the whole agreement of 
the parties in reference to the obligations imposed upon said 
old Staples by any statements or representations which said 
Staples had made prior to the sale as to the condition of the 
yacht, then the jury are instructed that if they further find from 
the evidence that said Staples has complied with all the obligations 
which are imposed upon him by said written contract of the 27th 
day of August, 1908, such representations are to be disregarded by 
the jury in the further consideration of the case. 

34. In refusing to instruct the jury as follows, as prayed by 


plaintiff: 

Even if the jury shall be satisfied by the evidence that before the 

contract in evidence dated the 27th day of August, 1908, was signed, 

the defendant and his associate Umbenhauer had been informed by 

Orren G. Staples that the yacht “Idler” was sea-worthv and was 

properly equipped for passenger service on the ocean and that such 

representations were not true, the jury are further instructed that 

if thev are satisfied bv the evidence that the defendant and said Um- 
«. *. 

benhauer by the exercise of ordinary care and diligence would have 
ascertained the condition of the yacht in that respect before the said 
contract of August 27th, 1908, was signed and delivered, (then the 
jury are instructed that such representations alone would not justify 
the defendant in refusing to pay the note in suit.) 

35. In refusing to instruct the jury as follows, as prayed by plain¬ 
tiff: 


The jury are instructed that the fact that Orren G. Staples either 
in person or through others acting for him purchased the 
515 yacht “Idler" at the United States Marshal’s sale at Philadel¬ 
phia in October, 1908, does not in any degree affect the lia¬ 
bility of the defendant upon the contracts in evidence signed by him 
dated respectively August 17, 1908, and August 27, 1908, or upon 
the note sued upon in this case. 

36. In refusing to instruct the jury as follows, as prayed by 
plaintiff: 

The jury are instructed as a matter of law that the steam yacht 
“Idler” could, with the permission of the United States inspectors 
have sailed upon the ocean as a private yacht in the same condition 
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in which she was when sold to Fox and Umbenhauer on the 17th 
day of August, 1908. 

37. In refusing to instruct the jury as follows, as prayed by 
plaintiff: 

The jury are instructed as a matter of law that Fox and Umben- 
hauer could have, as owners of the steam yacht “Idler” chartered 
her to other persons to be by them used as a private yacht, without 
any other or further equipment, than that she had when sold bv 
Staples to Fox and Umbenhauer on the 17th day of August, 1908, 
and that the law with reference to passenger vessels for hire would 
not apply to the case of chartering the “Idler” to other persons to 
be by them used as a chartered yacht, provided the United States in- 
• sectors issued to her a suitable certificate of inspection. 

38. In refusing to instruct the jury as follows, as prayed by 
plaintiff: 

The jury are instructed that under the law the steam yacht 
“Idler” could not be used as a passenger yacht for hire on the 
510 ocean within fifteen miles of anv harbor, or bav, with one 
bulkhead, without a sea drag, without a metallic life boat, 
and without a donkey boiler, provided she had a certificate of in¬ 
spection from the Government inspectors. 

39. In refusing to instruct the jury as follows, as prayed by 
plaintiff: 

The jury are instructed that the steam yacht “Idler” could be used 
on the waters of the Delaware River the same as she had been used 
on the waters of the St. Lawrence River, as an excursion boat carry¬ 
ing passengers for hire without any other equipment than she had 
at the time of the sale, she of course having a certificate of inspec¬ 
tion from the Government officials. 

40. In refusing to instruct the jury as follows as prayed by 
plaintiff: 

The jury are instructed that the United States Steamboat Inspec¬ 
tors are alone charged with a duty of issuing certificates of inspec¬ 
tion, and further that when the inspectors issue a certificate of in¬ 
spection, either for sailing upon the ocean or upon rivers, such cer¬ 
tificate is final and under it the owner or master would be justified 
in taking the vessel any place within the territory specified in the 
certificate of inspection. 

41. In refusing to instruct the jury as follows, as prayed by plain¬ 
tiff: The jury-are instructed as matter of law that the defendants, 
Fox and Umbenhauer, were charged with a knowledge of the laws 
of navigation, equipment, etc., fully as much as was Orren G. 

Staples, and when they purchased the yacht “Idler” there 
517 was no duty incumbent upon Mr. Staples to indicate to 
them (if he knew) what the laws were with respect to that 
class of vessels and their necessary equipment. 

42. In refusing to instruct the jury as follows, as prayed by the 
plaintiff: The jury are instructed that as the yacht “Idler” is a 
yacht of less than one hundred tons burden she might lawfully be 
licensed to carry passengers or excursions on the ocean not. exceed¬ 
ing fifteen miles from the mouth of any coast wise bay or harbor of 
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the United States in which she might be engaged without being re¬ 
quired to have three water tight cross bulkheads; provided that in 
the judgment of the local inspector she should be found safe and 
suitable for such navigation without damage to human life and 
should have one water-tight collision bulkhead not less than five feet 
abaft the stern. 

43. Fn instructing the jury, over the objection of plaintiff’s 
counsel, and upon request of defendant's counsel, as follows: 

If the jury believe from the evidence that, before the maturity of 
the promissory note upon which it sues, the First National Bank of 
Dexter was informed by Staples that probably the said note would 
not be paid, but would l>e contested, that he at that time offered to 
pay to the Bank the amount of the note, and. as the Bank understood 
and believed, would have done so if it had required him to pay it, 
without the cost, delay or trouble of litigation upon its part, but 
that, instead of taking payment of its debt from him. and solely for 
the purpose of helping him to deprive the defendant Fox of any 
defense which he might have as against Staples, it.took from 
•">18 Staples, and now holds, ample security for its debt and all 
expenses of litigation, and thereupon allowed Staples to cause 
this suit to be brought and prosecuted, by his attorney, at his sole 
expense and risk, and solely for his benefit and to use its name as 
the plaintiff* for the purpose, merely, of preventing the defendant 
Fox from making such rightful defense, if any, as he might have as 
against Staples, then the Bank is not entitled to be treated as slic¬ 
ing in the capacity of an innocent holder of the promissory note sued 
upon, and the defendant Fox is entitled to make the same defense 
to this action as if Staples were sueing in his own name. 

44. In instructing the jury, over the otqection of plaintiff’s coun¬ 
sel. and upon request of defendant’s counsel, as follows: 

If the jury believe from the evidence that the defendant Fox was 
without such experience in the matter of steamboats as to be able to 
judge for himself of the character of the yacht, and that he informed 
Staples of that fact, and of the fact that he would have to depend 
upon Staples' word or representations in that regard, that Staples 
thereupon represented to Fox, as a fact, that the yacht was seaworthy, 
or ocean-going, and adapted and fully equipped for use on the ocean, 
or along the coast, for the purpose of carrying passengers for hire: 
that Fox joined in the purchase of the yacht, and endorsed and de¬ 
livered to Staples the three promissory notes, one of which is sued 
upon in this action, upon the faith of the said representations; 

that at the Montreal conference Staples did not withdraw any 
510 of the said representations, but re-assured and led Fox to 
believe that those of them which had been drawn in question 
were true, and to enter into the Montreal agreement in that belief: 
and if they further believe from the evidence that the representa¬ 
tions made by Staples in regard to the character and equipment of 
the boat were not true in fact, their falsity is a good defense, and 
that their verdict should be for the defendant in this action, if they 
further believe from the evidence, and under the instructions given 
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them by the Court upon the subject, that the plaintiff is not sueing 
in good faith, as the innocent holder thereof. 

45. In instructing the jury, over the objection of plaintiff’s coun¬ 
sel, and upon request of defendant’s counsel, as follows: 

The fact, if the jury believe it from the evidence to be a fact, that 
Staples suggested to Fox, or to Fox and Umbenhauer, that if they 
were not satisfied, or if they knew nothing about boats, they have the 
yacht examined by an engineer, or other competent person, will 
not as a matter of law defeat the defense of misrepresentations, if the 
jury further believe from the evidence that Fox, or Fox and Umben¬ 
hauer, believed and relied upon a representation made to them by 
Staples, as a fact, that the yacht was seaworthy or oceangoing, fit and 
equipped for carrying passengers on the ocean for hire, and that the 
defendant Fox joined in the purchase of the yacht, and endorsed 
and delivered to Staples the promissory note in suit, upon the faith 
of the said representation without causing an examination 

520 of the vessel to lie made by an engineer or expert upon his 
behalf, and if they further believe from the evidence that the 

said yacht was not seaworthy, ocean-going, and fit and equipped for 
carrying passengers on the ocean for hire. 

46. In instructing the jury, over the objection of plaintiff’s coun¬ 
sel, and upon request of defendant’s counsel, as follows: 

If the jury l>eiieve from the evidence that Staples was informed, 
or knew, that Fox and Umbenhauer were purchasing the yacht for 
use, among other purposes, as a vessel carrying passengers on the 
ocean or along the coast for hire, and that they were without knowl¬ 
edge of steamboats, or the requirements governing their use on the 
sea, and that they were relying, in making their purchase, upon his 
representations to them in regard to the yacht; that with this in¬ 
formation, or knowledge, Staples represented to them, without limita¬ 
tion, that she was seaworthy or ocean-going, and fully equipped for 
use on the ocean, or along the coast, and that they could take her 
anywhere; and if the jury further believe from the evidence that the 
yacht was not provided with three water-tight bulkheads, the jury 
are instructed that the said representations were misleading and un¬ 
true, under the circumstances, and, as against Staples, constitutes a 
good defense to an action against the defendant upon the promis- 
sorv note in suit in this case. 

47. In charging the jury, of its own motion, as a part of the gen¬ 
eral charge, plaintiff’s counsel having duly excepted at the close 
of the charge, in explaining the fifth prayer, of plaintiff’s counsel, 
as follows: 

“Perhaps that needs a word of explanation. If a man is 

521 simply giving his opinion, and says: “Well, it is my opinion 

that this boat is so-and-so or so-and-so,’' and that is ex¬ 
pressed so that the parties understand it is only his opinion._that 

it is a matter about which opinions might widely differ, not under¬ 
taking to represent it as a fact, but simply his opinion,—that would 
not allow the parties to mjake this, defense. But if he stated it as a 
fact that the boat was so-and-so, that it was capable of doing so-and- 
so, and was sold for that purpose, then that would create a defense 
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against the note that was induced by any such representations as 
that,” said prayer having been granted and being as follows: 

“No statement or representation if any made by Orren G. Staples 
to the defendant or to said Umbenhauer or both of them before the 
signing of the note sued on, which was merely the expression of his 
opinion as to the condition of the yacht “Idler” or as to her capabili- 
.es or as to the sufficiency of her equipment, would be such a mis¬ 
representation as would justify the purchasers in refusing to pay the 
note sued upon.” 

A. S. WORTHINGTON, 
HENRY F. WOODARD, 
Attorneys for Plaintiff (the Appellants ). 



Directions to Clerk for Preparation 


of Transcript of Record. 


* 


Filed March 27, 1912. 
* * * 


* 


The Clerk of the Supreme Court of the District of Columbia 
making up the transcript of record on appeal in this case will 
elude the following 


in 

in- 


1909. 


1911. 


1912. 


Feb. 26, Declaration and notice to plead, 

Mar. 23, Summons return of not found as to defendant Um¬ 
benhauer, 

Aprl. 26, Fleas of defendant, 

Aug. 4, Joinder, 

Mar. 13, Note Jury Sworn, 

“ 16, Jury discharged, 

May 1, Jury sworn, 

“ 26, Verdict and judgment, note appeal in open Court 

and bond fixed at $100.00, 

June 9, Note appeal bond hied, 

June 6, 
to 

Feb. 28, Note various extensions of time to settle bill of ex¬ 
ceptions and hie transcript of record, as shown by 
docket and minutes, 

Mar. 18, Bill of exceptions, 

“ 27, Assignment of errors, 

“ “ Designation. 


Please take notice that we have this 27th day of March, A. D., 
1912, filed with the Clerk of the Supreme Court of the District of 
Columbia the foregoing instructions for the preparation of the 
record in the above styled cause. • 

A. S. WORTHINGTON, 

Attorney for Plaintiff. 

To Mr. J. J. Darlington, 

Attorney for Defendant. 

Service acknowledged this 27th day of March A. D. 1912. 

J. J. DARLINGTON, 

A tty for Deft Fox . 
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523 Supreme Court of the District of Columbia. 

United States of America, 

fHstrict of Columbia, ss: ' 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
522, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51443 at Law, wherein First 
National Bank of Dexter, New York, a Corporation, is Plaintiff, and 
William W. Umbenhauer and Edmund K. Fox are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of June, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Chrk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2437. First National Bank of Dexter, New York, a Corporation, Ap¬ 
pellant, vs. Edmund K. Fox. Court of Appeals, District of Co¬ 
lumbia. Filed Jun- 29, 1912. Henry W. Hodges, Clerk. 
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ADDITIONAL MEMORANDUM FOR APPELLANT. 


Counsel for the appellant understood that leave was given 
counsel for appellee to tile a supplemental brief replying to 
the point urged at the hearing on behalf of the appellant 
that the four prayers on behalf of the appellee (Rec., pp. 
235-238) upon which the case was submitted to the jury 
by the court were erroneous in that they were all com¬ 
patible with perfect honesty and fairness on the part of Mr. 
Staples and any representations he may have made, and 
in that they omitted entirely any reference to the Montreal 
agreement 


So far as the abstract question of law in concerned the 
undersigned does not care to add anything to the typewrit¬ 
ten memorandum on this subject submitted to the court at 
the close of the hearing, but a reference to the testimony 
may be useful in this connection. 

In Fox’s telegram to Staples from Montreal on August *2(1. 
1908, he said that he would accept the Idler if Staples 
(among other things) would “ furnish ns a Philadelphia 
certificate of inspection bp United States Government a* sea 
going” (26). 

Mr. Avery, a witness for the plaintiff at the trial testified 
(187) as to what occurred at the Montreal conference: 

“Fox drew up an agreement while all the parties 
were in the room and handed it to Staples, who 
handed it to witness. This contract provided for a 
>/eacs inspection certificate in Philadelphia, and wit¬ 
ness advised Staples not to agree to this because 
Philadelphia was in another district and inspectors 
there would want to inspect the boat. * * * The 

contract <dso provided that Staples uas to guarantee 
the boat in first-class condition in Philadelphia, but 
witness thought that was too broad, and advised that 
it provide she should he in as good condition as when 
she left Alexandria Bay, natural wear and tear ex¬ 
cepted—and the elements; that change was agreed 
to and there were one or two minor changes.” 

Mr. Staples himself testified (79) as follows: 

* 

“The certificate of inspection in Philadelphia that 
they wanted witness to give was talked over in 
Montreal; Fox complained that it would cost more 
to take the boat around; Fox would be liable for any 
one that was lost off the boat; whereupon witness 
offered to guarantee that he would pay the expense 
of any one that was drowned off the boat; also pay 
three hundred dollars toward the expense of the trip 
around, but declined to procure an inspection certifi¬ 
cate in Philadelphia. Fox drew up an agreement 
which witness shovied to Avery, and Avery advised 


him not to furnish inspection certificate in Philadel¬ 
phia because he did not know what the requirements 
might be in Philadelphia .' That part was eliminated 
and a new paper drawn up.” 

And Fox himself testified (70): 

“When Colonel Staples agreed that he would be 
liable for the lives of the sailors, and the liability that 
the boat would make the trip from Quebec to Phila¬ 
delphia, Pa., / considered that when that was put in 
writing there was nothing further needed to be ex¬ 
pressed so far as her seaworthiness was concerned 
than what was expressed in the contract —when he 
took that responsibility himself.” 

Finally, in the Montreal contract signed by Staples, Um- 
benhauer and Fox, dated August 27, 1908 (26-27), Staples 
agreed to deliver the Idler in Philadelphia “in as good con¬ 
dition as she now is (natural wear and tear excepted).” 

Now, every one of the instructions given to the jury at 
the trial on behalf of the defendant left it to the jury to 
find a verdict for the defendant if Staples, when the Idler 
was sold at the Thousand Islands on the 18th of August, 
in perfect good faith and honesty, told the purchasers in 
substance that the Idler was seaworthy or ocean-going, fit 
and equipped for carrying passengers on the ocean for hire. 

On behalf of the appellant it is submitted: 

First. That upon the undisputed facts of the case as es¬ 
tablished by the evidence above cited, the court should have 
instructed the jury to render a verdict for the plaintiff upon 
the ground that it was proved and admitted on all hands 
that Staples had complied with every provision of the 
Montreal agreement; and 

Second. That at least the court should have left to the 
jury the question whether at Montreal the parties had agreed 


that Staples should not be responsible for any failure to 
obtain anv certificate at Philadelphia provided he should 
cause her to be safely delivered at Philadelphia in as good 
condition as she was at Montreal, “natural wear and tear 
excepted.” 

A. S. WORTHINGTON, 

Of Counsel for Appellant. 
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Court of Appralo.BtBtrtrt of Columbia 

October Term, 1912. 


No. 2437. 


First National Bank of Dexter, New York, a Cor¬ 
poration, Appellant, 

vs . 

Edmund K. Fox, Appellee. 


BRIEF IN REPLY, ON MOTION TO STRIKE OUT 

BILL OF EXCEPTIONS. 


The brief opposing the motion to strike out the bill of 
exceptions in the above cause, and to dismiss the appeal, 
bases its opposition to the motion on the single ground 
that there was in the case a motion to direct a verdict, by 
which it is claimed that the question “was squarely raised 
as to the sufficiency of all the evidence to entitle the defend¬ 
ant to go to the jury on his defense of misrepresentations 
in the sale of the Idler.” 

Paragraph 4 of Rule V of this Court, which is the rule 
governing this subject, provides as follows: 




? 


“If a defect of proof be the ground of the ruling 
or exception, then the particulars in which the proof 
is supposed to be defective shall be briefly stated, and 
the substance of all the evidence offered in any wise 
connected with and having relation to the proposition 
or propositions in respect to which the proof is sup- 
posed to be defective shall be set out in the bill of 
exception in a narrative form, as far as practicable.” 

It remains to consider what were the particulars in 
which, at the trial below, the proof was supposed or 
claimed to be defective, and to which, therefore, the motion 
to direct a verdict was addressed. That motion will be 
found at p. 266 of the Record, and is as follows: 

“\\ hereupon, and at the close of the testimony, the 
plaintiff moved the Court to direct a verdict in his 
favor upon all the grounds stated in support of similar 
motion made by them at the close of defendant’s tes¬ 
timony in chief, and the further ground that there is 
no evidence tending to prove that the plaintiff is other 
than an innocent holder for value, suing bona fide for 
his own benefit, which motion was by the Court over- 
ruled and exception taken by plaintiff’s counsel and 
allowed by the Court.” 

The grounds referred to in the motion as having been 
stated in support of a similar motion at the close of de¬ 
fendant’s testimony in chief appear at pp. 75-6 of the Rec¬ 
ord, and were as follows: 

“(1) It is not questioned in this case that the plain¬ 
tiff took the note sued on in good faith long before 
maturity; (2) That it appeared by the evidence in the 
case, and especially by the admission of defendant Fox 
himself, that he had had full opportunity to inspect the 
boat before the sale, and that if he did not inspect, 
and did not have her examined, he cannot under the 
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evidence in this case, have the sale set aside, even as to 
Staples, on account of anything Staples had said to 
him; (3) Also and particularly upon the ground that 
it appeared from the evidence that after both Umben- 
hauer and Fox were put on notice that the boat was 
not what she had been represented to be, especially 
after they had been told that she was sagged or 
hogged, or both, and that she was not equipped for sea 
service for carrying passengers, and was not other¬ 
wise what she was represented to be, they entered into 
the Montreal contract of August 27, 1908, in which 
all that Staples agreed to do so far as it bears upon 
the condition of the ship was to deliver her in Phila¬ 
delphia in the condition in which she then was, ordi¬ 
nary wear and tear excepted; (4) That even assum¬ 
ing all the testimony on behalf of defendant Fox tends 
to show as to statements made by Staples before the 
sale, or at Montreal before the contract there was en¬ 
tered into, they tend to show only such representations 
as come within the rule caveat emptor, and were not 
such representations that the defendant Fox had any 
right to rely upon as avoiding that contract; (5) Be¬ 
cause no evidence had been offered charging the plain¬ 
tiff with knowledge of the transactions between Staples 
on the one hand and Fox and Umbenhauer on the 
other hand, prior to the purchase by the plaintiff of 
the note in suit, but the Court overruled the motion 
and plaintiff’s counsel noted an exception and the 
same was duly allowed by the Court.” 

The foregoing were the only particulars in which it was 
claimed at the trial that the proof was defective or insuffi¬ 
cient, and to which the motion to direct a verdict was ad¬ 
dressed. As will be seen upon the slightest examination of 
them, they had no reference, and could have had none, to 
the question of fact whether the Idler was or was not sea¬ 
worthy, to which question of fact exclusively the testimony 
of the twenty witnesses named at pp. 8-9 of the brief for 
appellee, covering 120 printed pages of the bill of excep- 
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tion, was directed, and the same observation is equally ap¬ 
plicable to the depositions of the other witnesses referred 
to in appellee’s brief in support of the motion to strike out. 

Suppose the defendant had moved to direct a verdict on 
the ground that notice of dishonor had not been given, or 
sufficiently given; could he because of such a motion claim 
under the Rule the right to enumerate in the bill of excep¬ 
tions every witness called in the case, and to set forth the 
full;Retailed substance of the entire testimony given by each, 
separately, as to the construction of the Idler, her equip¬ 
ment, the soundness or unsoundness of her timbers, the 
number and character of her bulkheads, the extent and 
manner of her alleged reconstruction in 1904, and 
as to each and every other question, however unrelated to 
the notice of dishonor, which was the subject of contro¬ 
versy at the trial? If not, how much nearer is the mass 
of testimony upon those subjects, comprising the greater 
part of the bill of exceptions, to the question whether the 
plaintiff is the holder in due course, whether the appellee 
had due opportunity to examine the yacht before the pur¬ 
chase, whether the doctrine of caveat emptor excused the 
misrepresentations, and whether the defendant should as a 
matter of law be estopped by his execution of the Montreal 
contract after receiving such information as he had re¬ 
ceived in regard to the unseaworthiness of the vessel— 
which were the grounds of the motion to direct? 

The inapplicability to a case like the present, and under 
the rule of court which covers it, of the authorities cited 
in the brief in opposition to the motion to strike out and 
dismiss is so obvious, we submit, as to render discussion of 
them unnecessary. 

Respectfully submitted, 

J. J. Darlington, 
Attorney for Appellee. 











